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LORD WATSON. 

Lives spent in keen intellectual activity are often devoid of outward 
incident. Such was that of the late Lord Watson. He had no history, no 
personal ambition beyond that of leading a quiet country life. He was 
one of those 

who care not to be great, 
But as they serve or save the State. 

The son of a Scotch minister, educated at Glasgow and Edinburgh, admitted 
an advocate to the Scotch Bar in 1851, he slowly won his way to recognition 
by his acuteness and assiduity. At forty-seven Mr. Disraeli rewarded his 
steady Conservatism by appointing him Solicitor-General for Scotland ; two 
years later he became Lord Advocate. As such he conducted the 
prosecution of the Glasgow Bank directors. In 1880 he succeeded to 
the vacancy caused among the Lords of Appeal in Ordinary by the death of 
Lord Gordon. Once in his proper sphere, each year made more apparent the 
greatness of his judicial genius, until, when his career closed, it is not too 
much to say that he was reputed one of the most profound and accomplished 
lawyers in the three kingdoms. Many men in his position would have been 
content to occupy themselves with Scotch appeals only. Lord Watson was 
not Accident had made him a Scotch lawyer ; he set himself to study 
English law, and he attained to a mastery of its principles and a familiarity 
with the intricacies of its case law as great almost as that of Lord Blackburn ; 
witness his judgments in Nordenfeldt v. Maxim-Nordenfcldt Company^ 
1894, A.C. 535; Mogul Steamship Company v. McGregor, 1892, A.C. 25; 
AlUn V. Flood, 1898, A.C. i. Mr. Bryce in his recent Studies dwells on 
the educational value of the civil law, on the good sense which dis- 
tinguishes the Roman jurists, their large and liberal views of law, their 
philosophic spirit, and sense of historical development. Lord Watson 
was a striking example of the value of early training in the civil law. It 
furnished him, when he came to sit on the Judicial Committee, with the 
key to the legal puzzles constantly arising out of the systems of law which 
make up the legal mosaic of our Empire. " He was," says Mr. Haldane, 
addressing the Scots Law Society — " he was the Privy Council judge par 
excellence. His mind was wholly free from any tendency to technicality, 
and he never failed to endeavour to interpret the law according to the spirit 
of the jurisprudence of the colony from which the appeal came. If it was 
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a Cape appeal, he was a Roman-Dutch lawyer ; if it was an Indian case of 
adoption, he entered into the religious reasons for the rule to be applied ; if 
it was a Quebec case of substitution tinder the old French Code, or a Jersey 
appeal about the custom of Normandy, it was just the same. He imported 
none of the prejudices of the Scotch or English lawyer. In the House of 
Lords he was just as striking whether it was a Scotch appeal or an English 
case about some abstruse question of real property law. He was a great 
judge. For you his name will go down to posterity coupled with those of 
your great Scottish lawyers, the men of whom Inglis was the type. For us 
in England he will be recalled as one of the most superb judges that ever sat 
in the House of Lords. But the greatest memory of him will, to my mind, 
be that which must long be preserved in the distant colonies of the Empire, 
for which he was the embodiment, not only of a great legal intellect, but of 
absolute freedom from partisanship and of a passionate love of justice.'' 



THE CONSTITUTION OF THE EMPIRE AND 
THE DEVELOPMENT OF ITS COUNCILS. 

[An address delivered by the Rt. Hon. R. B. Haldane, K.C, M.P., at a 
meeting of the Society held at the Royal Colonial Institute^ June I'^th^ 1902.] 

I WILL begin this paper by saying what I am going to try to do and 
what I am going to try not to do. 

Among you are men who are engaged in actually moulding the Con- 
stitution of the Empire. If I venture to say to this meeting anything at 
all, it is, firstly, because a peg is needed on which to hang a discussion 
which will go much beyond the paper itself; secondly, it is because, 
although an unimportant watcher, I have been for nearly twenty years a 
close watcher of the growth of and increasing meaning of that Constitution 
which is more or less possessed in common by the different dominions 
of the Crown; I have observed as a student of constitutional law — 
I hope, if without bias towards the virtue of the mere student, at least 
without twist towards the vice of partisanship. So much for the study. 
But I have also seen a good many interesting things happen in my 
time, not only in the Imperial Parliament, but in the too little known 
laboratory of the Judicial Committee of the Privy Council. On these 
things I shall not dwell to-day, partly because I wish to make a 
virtue of necessity and be brief, and partly because in a little volume 
published recently I have ventured to reprint two discourses, one dealing 
with Federal Constitutions within the Empire, and the other with the 
political work of the Judicial Committee. I will, therefore, go straight 
to my point, and begin by seeking to express freely one or two not 
insignificant truisms. 

The irnwTitten Type of Constitution. — To begin with, the Constitution 
of the Empire, although it contains a number of subordinate Con- 
stitutions in different realms, contains them in process of being built up, 
and, as time elapses, more and more moulded in accordance with a 
common type. That type is unwritten and in consequence developing. 
The same traditions obtain in Australasia, in Canada, in South Africa, 
even to some extent in India. They are the outcome of a British way 
of looking at the relations of our executives to our legislatives. Even 

xz 



12 THE CONSTITUTION OF THE EMPIRE 

when they begin in an apparently rigid Act of the Imperial Parliament, 
that Act turns out to have been a mere skeleton which has to be 
clothed with the flesh and blood of unwritten and growing usage if it is 
to have life. When such Acts have been successful, as in the case of 
the British North America A et of 1867 and the Australian Common- 
wealth Act of 1900, it is because they have been no more than the 
legal expressions of what was already potentially there, and because they 
were locally prepared and therefore ready for legal expression. When 
they have fallen flat, as in the case of the South African Confederation 
Act of 1877, i^ is because the Imperial Parliament had tried, with the 
best intentions, to make a legislative gift ab extra to people who had 
not at the moment asked for it and could not use it The truth is, that 
more and more we are n earing the stage at which it will be realised that 
the Imperial Parliament in its relations to the self-governing dominions 
of the Crown can be, and ought to be, only a trustee of its powers. It is 
legally omnipotent, but in the reality of practice it is but an instrument 
for giving effect to the sense of the part of the Empire which calls for 
its interference. We have come to realise that if there are exceptions to 
this rule, it is only in cases where the interests of the Empire as a whole 
are mainly if not altogether concerned. 

The Trusteeship of the Imperial Parliament — Now this notion of 
trusteeship, a modern and important notion, is not, when looked at in 
the light of our unwritten traditions, a wholly novel one. We have 
several times worked out its application at home. Every student of con- 
stitutional history who takes the trouble to compare the immense powers 
of the Tudor sovereigns with those of the later sovereigns, who reign 
but do not govern, is familiar with the steps by which the monarchy 
has changed from an almost absolute one to a system in which the king 
has come to exercise his power in a fiduciary capacity. And this is 
not the only illustration. The House of Lords can to-day legally and 
theoretically amend a Money Bill. The Courts would be bound to 
recognise this power of amendment. But in practice a series of resolutions 
of the Commons, the effects of which are invisible to the merely legal eye, 
have abolished this power. They expressed the desire of the people of 
Great Britain, and because they did so the centre of political gravity 
became changed, just as in the analogous instance of the Crown, and the 
House of Lords has become bound by a series of silken bonds which are 
not the less binding because they are as invisible, except only to a tribunal 
which is not legal, as they are strictly of modern growth. 

A similar process seems to be in course of development as regards the 
relations of the Imperial Parliament to colonial Governments. The last 
forty years have witnessed great changes, the outcome of which has been 
to do much to place colonial policy as well as general external policy outside 
the sphere of party contest in the home constituencies. It would to-day 
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be very nearly, if not quite, unconstitutional for a Minister to declare that 
the question of whether the Constitution, say, of Manitoba should be 
annulled was a question for the electors in the home constituencies. Thus 
the Imperial Parliament has become a very useful and unique instrument 
which has to be in these matters wielded by the Imperial Ministry in the 
interests of the Empire as a whole. And this is much more clearly so than 
it was half a century since, and it appears to be in progress of becoming 
yet better understood and defined. 

Imperial Federation by Organio Growth. — These simple principles 
appear to me to have the closest bearing on the problem of what is 
called Imperial Federation. This phrase is an old one, proper, as I 
venture to think, only in a period when the trusteeship of Parliament 
and the growth of constitutional restrictions on the exercise of its powers 
were not known. It seems to assume that unless some sort of written 
and rigid Federal Constitution is proposed for the Empire, no provision 
for the necessity of combining self-government with the protection of 
purely Imperial interests is possible. Now I venture to think that what is 
aimed at by those who use the phrase •* Imperial Federation" will come, 
and is actually coming, about in another and more familiar way — the way 
by which the balance in the home Constitution has been brought about, 
the way which is inscrutable to the mere theoretical lawyer, but which is 
familiar in the practice of our common Constitution. To preserve the 
Imperial Parliament as it is does not preclude great but unwritten changes 
in the principles on which power is balanced within the Empire. Organic 
growth can best proceed apart from mechanical interference. To bring * 
that growth about, what you have to do is not to interfere ab extra with 
the life of the self-developing Constitution, the type on which it reproduces 
itself throughout the Empire, but to stimulate that growth by the clear 
setting in front of an accepted set of purposes. An end in course of being 
realised rather than a cause applied from without is the source of movement. 

If, therefore, the distant parts of the Empire are to be brought into 
more close relation, it would seem that this must be not by heroic legislation 
by their various Parliaments, but by development of unwritten but highly 
binding usage to be brought about by concentration on common purposes. 
It is in the real councils of the Empire that these purposes will be presented, 
and the way of progress would seem to be in the main the development of 
real as distinguished from formal councils. Legislative changes may from 
time to time have to be made, but only to give effect to what has been 
already ripe for attainment, and not as causes of reform. The question to 
be answered is apparently, ** What are the subject-matters with which the 
councils or conferences of the political guides of the various portions of 
the Empire must occupy themselves, in order to stimulate the organic growth 
of the whole ? " The form counts for nothing ; it is the reality that is of 
moment. The Imperial Privy Council is in form magnificent, but it is a 
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mere form to-day, devoid of reality. Yet the consultations which have taken 
place by cable between the Colonial Secretary and the colonial premiers, 
over the war and over other matters, have been of deep and lasting 
importance. If with more systematic opportunities and means the sense 
of certain common political interests, and consequently of common states- 
manship, can be increased, surely such opportunities and means should 
be provided. 

Opportunities of Co-operation: Imperial Defenoe. — It is plain that 
the exigencies of business must always make such conferences as are to 
take place this month and in July between the colonial and home 
Ministers necessarily of infrequent occurrence. But there are minor 
species of opportunity and means of change of ideas the importance 
of which has probably not been adequately estimated. If I do not refer 
to such great steps as the institution of a real supreme tribunal for the 
Empire, to which great disputes, legal and constitutional, would be relegated 
with a view to common and final interpretation, it is because I have dealt 
with this elsewhere. Nor do I pause over the fascinating theme of the 
subtle change which might be introduced into the Upper House of the 
Imperial Parliament if, by a sufficient power of creating life peerages, 
distinguished servants of the Crown in all parts of the King's dominions 
could be brought to feel that there was in process of evolution a permanent 
Imperial council-chamber in which they could express themselves. Nor 
am I for the moment thinking of conferences on such grave topics as 
special tariff relations within the Empire, or colonial contributions to the 
cost of the Army and Navy. These can in all probability only be discussed 
from time to time, and if in conference at all, in special and convened 
conferences of responsible Ministers. Apart from such topics there is a 
variety of matters which lie beyond, and in which the Empire as a whole 
has deep common interests and might have common policy. Take Imperial 
defence first of all. The training of soldiers and sailors, the formation of 
reserves, the pattern of armament, the schemes for mobilisation — these, 
for example, require neither hard-and-fast conventions nor surrender of 
liberty on the part of any legislature in the Empire. They are matters for 
experts to discuss in conference, and the advantage of uniformity of plans 
would be the real guarantee of the adoption of any scheme thoroughly 
thought out and agreed upon. 

There exists what is called an Imperial Defence Committee of the 
Cabinet. Of this Committee it is not wonderful that we do not hear much, 
but it is remarkable that the visible fruits which it ought to produce appear 
to be but scanty. Imperial defence is a topic so grave, so far-reaching, so 
deeply concerned with the Empire beyond the seas, that it ought not to be 
left to the chances of the spare moments of Ministers. Here is a sphere in 
which continuity of policy, as distinguished from the fluctuating ideas which 
are the outcome of party vicissitudes, would appear to be possible. The 
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Imperial Defence Committee must stand in dose relation to the Cabinet of 
the day, but it may do this and yet be a permanent body. 

A Bepresentatiye ConncQ : Work of the Society of ComparatiTe Legis- 
latioiL — It does not surely pass the wit of man to devise a scheme for a council 
which, just because it is concerned with the life of the Empire at large, 
should contain expert members representative of the Empire at large, and 
independent of changes in the home Government. Again, take the work 
of the very Society under the auspices of which I am making these remarks. 
What can be more desirable than that, in framing legislation in the different 
dominions of the King, his advisers should have before them a complete 
survey of what is being done in the other parts of the Empire, and 
opportunity of requisitioning the highest legal talent ? To some extent the 
Society does this work. On its Council are some of the most distinguished 
lawyers and statesmen of both Smaller and Greater Britain. It publishes a 
journal in which the legislation of the Empire is periodically surveyed and 
compared, and the most difficult and constitutional problems are discussed. 
But, after all, it is but a private body with very limited means at its disposal. 
Were its place taken by a special council, whose members had the work 
entrusted to them of constantly corresponding, and exchanging ideas and 
accumulating material in a form rendered available and widely made known, 
a great stimulus would be given to law reform and to simplification and 
uniformity of code. Again, look at education, and particularly the devising 
of arrangements whereby it should no longer be necessary for students from 
the home and colonial universities and colleges to go outside the Empire 
for the post-graduate technical training and research work which they have at 
present to pursue, for lack of British organisation, in the universities and 
technical schools of the Continent and the United States. 

Syitematio Cooperation. — ^Tum, again, to the department of commercial 
intelligence. We are better oflf than we were some years since, but we are 
still sadly deficient in the organised provision of information as to markets, 
commodities, and modes of manufacture. In all these, and a dozen other 
special subjects, there is a want of system and co-operative organisation in 
the Empire which ought not to continue. Such topics as trade mark, 
copyright, and naturalisation suggest possibilities of uniformity which are 
but imperfectly realised at the present time. This organisation need not 
proceed wholly from the different Governments. But surely these Govern- 
ments would exercise a potent influence in stimulating and developing it if 
they were to be represented by experts on councils, whose business it was 
to exercise a fostering care in such matters. Much can be done by indi- 
viduals, but there are some things that can be done by Governments 
alone. Such systematic co-operation under the eyes of the various bodies 
of the rulers of our common race would probably tend to develop rapidly 
that sense of the interests of the Empire as an organic whole which is 
already moulding the policy of the Imperial Parliament, and which has so 
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strikingly directed to a common focus tlie policies of most of the Parliaments 
of the Empire through the South African crisis. 

What I am suggesting is that common purposes, even in what seem to 
be particular and separable matters, are potent for general unification — ^far 
more potent in reality than constitutional changes of a written and rigid 
order, which tend to restrict local freedom from without. Whether the 
moment has come at which it is open to the representatives of the various 
Governments of the Empire to confer with a view to systematically mapping 
out a field for this sort of organisation, and for the delegation of the work to 
proper councils, it is for statesmen to say. But it seems to me that if it 
were practicable to do this, the consequences might be very large and 
beneficial. The tendency to draw together which can be the outcome only 
of a common intelligence and a common will would surely set in on a - « .>t 
scale, as the result of a system in which there should be no compulsion 
other than the rational choice which follows on adequate knowledge. 

A policy, then, of conference on a greatly extended scale — conference 
not less real because much of it would be done by the systematic exchange 
of ideas between persons at a distance — appears to me to be the next step 
in the direction of Imperial unification. The time seems to be rapidly 
ripening for steps to be taken in advance of any that have yet been 
taken. They might be followed by legislation, possibly by legislation in 
the direction of changes in Imperial and local Constitutions. But if they 
were, such legislation would come, not as an artificial alteration from 
without, but as the natural expression of the changing form which the 
Time Spirit had brought about. And this is certain that, after the true 
fashion of people who are pervaded by our principles and traditions, the 
greatest changes in the future, as in the past, would be those made under 
existing forms, conserved in their venerable appearance, but with the 
substance profoundly modified. 

The Empire as an Organic Whole. — Under the old forms the centre 
of power is shifting to-day. In the past it has shifted first from the 
Crown to the Imperial Parliament, and then from the House of Lords to 
the House of Commons. To-day it is shifting, so far as Imperial questions 
are concerned, under the influence of a new conception of the Empire as 
an organic whole, with a common life and end pervading and guiding the 
action of all its members. No longer do we think of our colonies as 
governed from Downing Street. Downing Street is but the ganglion in 
which the stimulus derived from contact in different parts is translated 
into movement in the interest of the common life. The Empire is an 
entirety, and it is not the home constituencies which elect the House of 
Commons that are coming to control it. Downing Street co-ordinates and 
adjusts, say, the impulses to action in South Africa for a great common 
interest which come from New Zealand. But Downing Street is no more 
absolute master than is the nervous centre — which cannot exist apart from 
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the nerves and muscles and the rest of the living system. The conception 
of a living organism is a nearer analogy than that of a machine guided 
by an outside hand. And the aim of that life must be to ensure the 
healthy freedom in co-operation of the parts. That must be the goal 
of any so-called federal policy. 

Stimnlatiiig Growtli. — Such a policy is one of stimulation of growth and 
not of mechanical alteration. It may be none the less effective because it 
requires time for its accomplishment. Its foundation must be clear ideas 
and steady purposes. Our nation has reached a critical period in its history. 
Its wealth has not ceased to grow, nor does its importance among the races 
of mankind diminish. But it is face to face with new rivalries, directed by 
scientific methods. Well, we in our turn must learn to think and to be 
n scientific than has been our wont. Our critical period lies not 
improbably in the half-century that is in front. If the genius of our 
race can hold through these years the position of Lesser Britain in the 
world, their close may witness strong children grown up and surrounding 
in their strength the Mother Country in a powerful family united in a 
common life. The war now happily closed has done much to help to 
this. I believe that we have all emerged more serious, more enlightened, 
more strong, because unshaken nerve and resolution has to-day, as with 
our forefathers of yore, brought the nation to victory through a great 
struggle. 

What we have now to do is to learn to think clearly. It is the 
commercial position of Great Britain that gives me most anxiety. We 
have now no natural advantages — no excess of cheap coal and cheap iron. 
We have built up a huge national income under a steady policy of 
encouraging, in a fashion that has no parallel, the import of a profusion 
of untaxed raw material to work up into manufactured goods, and of cheap 
food to maintain our workers. That may be a policy not unattended 
with risk. But I know not how that risk is to be obviated when I reflect 
that three-fourths of our trade consists in the exchange 'of commodities 
with people other than our colonists. I desire to prejudge no issue when 
I ask those who would reverse this policy to think long and well before 
they embark on an unmapped sea. There are great temptations, but it 
is the business of statesmen to weigh well possible consequences before 
they yield to clamour. No doubt there is a sense in which the laws of 
motion are ancient shibboleths, but, their venerable triteness notwithstanding, 
they are as true to-day as they were a century since. We all want to do 
what suits the colonies, but in grave matters such as these what suits the 
colonies best is to preserve intact the strength of the home country. 
It is less a question of to-day than of to-morrow and the day after. It 
is unforeseen consequences of sudden changes in the principles of 
Government that to my mind are most likely to break up the Empire. 

The True Policy. — But I have come here to speak of what is clear 
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and not of what is controversial, and from the controversial I will sheer 
away. The policy which I suggest is, that we should perform no surgical 
operations with a view to merely beautifying the Imperial organism. Changes 
of form ! Yes, they are necessary. But these changes of form come after, 
not before, changes of the substance that underlies the forms. That has 
been the distinguishing feature of British policy in Lesser Britain. I believe 
it to be the not less distinCguishing feature of the policy of progress in the 
growth of Greater Britain. If it does not seem ambitious, if it has about 
it the appearance of what is humdrum and early Victorian, let us not forget 
that the nineteenth century was a period of colossal development and 
advance. If the pace of the past can be maintained ; if we can continue to 
participate in an activity that, if unhasting, has been unresting, we shall 
have done the work of our generation. At the end we may find ourselves 
with new features in the Government of the Empire — the features of the 
strong man whose strength has grown silently and imperceptibly, but has 
none the less surely grown. 

The policy of the statesman who acts on this view may seem unheroic 
and to savour of opportunism. But it is no more really unheroic or 
opportunist than the plan of one who would seek, by avoiding excess and 
strain, and following steady and unswerving purposes, to develop his life 
to the utmost of its possibilities. 



THE GREAT JURISTS OF THE WORLD. 

I.— PAPINIAN. 

[Contributed by E. C. Clark, LL.D., Regius Professor of Civil Law^ 

CatnbridgeS[ 

C^mneotioii with Septunins Sevenu. — ^The full name of this jurist 
appears in Justinian's Code, and in a quotation (from Paulus) in the 
same emperor's Digest, as iEmilius Papinianus. In the time to which he 
belonged no trustworthy inference as to ancestry can be drawn from these 
two words. There is sufficient evidence to show that he was a lifelong friend 
of the Emperor Septimius Severus, with whom, according to one story, he 
was connected by marriage, through Severus' second wife. An interesting 
connection, if true : for this was that famous Julia on whom Gibbon passes 
such a warm, and questionable, encomium at the beginning of his sixth 
chapter. For the scandalous part there seems to be little authority but a 
cock-and-bull story retailed by the omnivorous Dio ; of her strange half- 
Jewish beauty and imperious ambition we have some record, in the likeness 
on the empress's coins and the newly assumed title *' Domna " — best 
explained, it would seem, by the literal *' Lady." 

Papinian, therefore, may quite possibly have been a native of Syria — the 
empress was from Emesa — ^and come as a provincial to the study of Roman 
law. To this effect his omission of the regular style — diims — for deceased 
emperors has been remarked, in his earlier Qucestiones. It has been 
suggested that he may have been at one time a lecturer at Berytus; and 
on his whole career, Mommsen dubs him '* in thought and speech the least 
Roman of the Roman jurists." Possibly we may credit his Syrian origin with 
the greater kindliness and the wider humanity which he certainly does seem 
to introduce into the strait-laced logic of his predecessors — such, for 
instance, as his "leader," the difficult Cervidius Scsevola. Whether actually 
pupils of Scaevola or not, Severus and Papinian are stated to have made 
their ddbut as consulting counsel and teachers of law {professio) under the 
auspices of this jurist, who is a connecting link between those of the Antonine 
period and the last great group — Papinian, Ulpian, and Paulus. 

The above statement (of Spartianus) is the earliest historical notice of 
Papinian, whom we may .infer, if contemporary with his friend the future 
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emperor, to have been born about a.d. 146. For a late fabrication about his 
parentage see below (p. 22). He succeeded Severus, as we learn from the 
same authority, in the office of counsel to the Fiscus — sometimes, I think 
rather inaccurately, translated Privy Purse. It is not, however, my business 
here to investigate the constitutional position of the Fiscus and its gradual 
approximation to, or absorption of, the State Treasury. The specific office 
of advocatus fisci^ which probably originated under Hadrian, must have had 
a large and increasing sphere of operation in the way of claims to bona 
damnatorutn^ vacantia and caduca. 

We next find Papinian appearing — probably, as Karlowa suggests, by 
appointment of his friend Severus, who became emperor in a.d. 193 — in the 
position of magister libellorum or a libelHs. This office had no doubt very 
largely to do, as Mommsen shows, with petitions for admission to equestrian 
or senatorial rank, and the investigation of sufficiency of means in the 
applicant. One is tempted to translate its style " Master of Petitions," and 
to think of our own old Court of Requests. But it must be remembered 
that the word iibellus was one of very wide signification, covering, it would 
seem, almost any application to the emperor either from private persons or 
magistrates. 

Drafting of the Imperial Besoripts : << Prsefeotns Prstorio.*' — Dr. Roby, 
who uses the style " Master of Petitions," indicates, however, the probable 
influence of this officer upon what was practically legislation, in adding that 
the imperial rescripts were framed by him. The one which is actually stated 
to have been delivered "under Papinian's management of the libellV^ 
(Digest, 20, S, 12 /r.) is really an equitable decision, or rather rule, in 
contract law. And we should probably not be far out in attributing to 
the magister libellorum a considerable part of the functions of our early 
chancellors and keepers of the Privy Seal, with a practical power of direct 
legislation which those officers did not possess. 

Finally — perhaps, to adopt* another suggestion of Karlowa, upon the fall 
of Plautianus, a.d. 203 — Papinian was raised to the position of Prcefedus 
Pratorio (General of the Guard), which he retained till his death, or at least 
till the accession of Caracalla in 211. Whether his predecessor shared this 
office with colleagues or not, Papinian would seem to have held it alone. 
Its original military character, though still subsisting, had undoubtedly by 
this time become subordinate or overshadowed by a supreme civil and 
criminal jurisdiction, which its holder had acquired as the personal 
representative or delegate of the emperor. 

With the criminal law of the Roman Empire I am not now so much 
concerned as with the civil law and its various methods of development. 
One of these is to be found in the judicial decisions of the emperor or his 
delegate, and the general rules often coupled with thera. A good instance 
of this supreme jurisdiction — or practically of legislation (for the case seems 
to be a hypothetical one, of the John Doe and Richard Roe kind) — occurs in 
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the interpretation of a draft bond brought before Papinian in his Court as 
Prasfect of the Prsetorium (Digest, 12, i, 40). 

The ** ftusBStiones " and << BeaponBa/'— But a more remarkable feature in 
the development of Roman civil law, and one with which Papinian was 
particularly connected, consists of the opinions given by licensed or patented 
jurists, whether in the consulting-chamber, the lecture-room, or the text-book. 
It is of this mode of development that I propose to speak more especially 
in what follows. 

The works of Papinian coming under this head are mainly his Qucestiones 
and Responsa, The Quastiones show in the first books some sign of that 
early, perhaps provincial, style above referred to, and may have been written 
before Severus' accession; but the greater part of the work — e,g,^ Books 
17^37 — obviously belongs to the sole reign of that emperor, a.d. 193-8. 
The Responsa possibly begin under the joint reign of Severus and Caracalla 
(198-2 11), but from Book 4 onward they are later than a.d. 206, a 
constitution of which year is therein discussed (Digest, 24, i, 32 /r., 16); and 
the last five books (15-19) may have been written in the period between the 
death of Severus (February 4th, 211) and that of Papinian himself in the 
early part of the following year. 

Kinder of FapiniaiL by Caraoalla.— A certain amount of somewhat 
contradictory legend seems to have collected round the execution, or rather 
murder, of Papinian by Caracalla, but the main facts are fairly established. 
He accompanied Severus to Britain, where he evidently became aware of an 
attempt made by Caracalla to murder the emperor his father, though the 
language used by the latter does not, as I agree with Dr. Roby, amount to 
any imputation on the loyalty of Papinian himself. I need not give Dio's 
story (1. 76, c. 14), in which the aged Severus is made to play the part of the 
Admirable Crichton to his unworthy son, who does not^ however, copy or 
anticipate the young Mantuan prince. It is perhaps worth remarking, by 
the way, that Zonaras, in his version of the story of Dio (1. 12, c. 10), written 
in the twelfth century a.d., gives the name of the Prsefect as PapianuSy thus 
furnishing a confirmation, which I do not remember to have seen noticed 
before, of the view now generally taken, upon the style of the Burgundian 
law-book, Papiani Liber Responsorum (see Savigny, Gesch., ii. chap, vii; 
Brunner, Deutsche Rechtsgesch,^ i. 356-7, etc.). 

Severus died and was buried, as Yorkshiremen hold, at York, in that 
mound which I have had pointed out to me, when a boy, under the odd 
title of Saint Severus' {sic) hilL Then broke out at once the hatred of the 
brothers, or perhaps half-brothers (Spartianus, Severus, 20, 21 ; Geta, i) — 
at any rate the hatred of Caracalki for Geta — ^against which their father 
had uttered his last warning (Dio, 1. 76, c. 21), and which had been suppressed 
or ignored under the wise management of the empress (see the interesting 
coins in Cohen's Monnaies^ iv. 100). For the picturesque details of their 
return to Rome, I must refer again to the sixth chapter of Gibbon, who gives 



33 THE GREAT JURISTS OF THE WORLD: 

them in full from Herodianus. The end of the story is the murder of 
Geta in his mother Julia's arms (Dio, 1. 77, cc. i, 2), shortly followed by 
that of Papinian, who had been dismissed at the beginning of the reign, 
and was despatched by the blow of an axe. According to one account, 
after a hypocritical show of friendship towards him by Caracalla (Spartianus, 
Caracalla, c. 3), Papinian's son, a Quaestor, was put to death at the same 
time, a fact which may possibly have contributed some part of Pancirolli's 
story, given below. 

Whether the great jurist was killed as an adherent of Geta, or because 
he refused to defend the fratricide ; whether he met his fate as one would 
expect, in silence, or, as Spartianus says, forecasting a similar end to his 
murderer; what truth or point there is in Caracalla's reported speech that 
the sword^ not the axe^ had been the proper instrument of execution — all 
this is matter of little concern to the present enquiry (Spartianus, Severus, 
a 21 ; Caracalla, cc. 4, 8 j Dio, 1. 77, c. 4). It may, however, be worth note 
to remark that the famous constitution of Caracalla, by which all freebom 
persons in the orbis jRomanus were made Roman citizens (wrongly attributed 
in JVbv. 78, 5, to Antoninus Pius), appears from Dio (1. 77, c. 9) to belong 
to this year, and not to be due to the foresight of any jurist or politician, 
but to the craft of a tyrant, wishful partly to palliate his evil deeds by an 
ostensibly popular measure, partly to increase his revenue by the subjection 
of a large number of people to taxation from which they were previously free. 

PanciroUi {De Claris Legutn Interpretibus^ i* 55) gives a strange story of 
a silver urn found in the early part of the fifteenth century at Rome, 
purporting to contain the ashes of Papinian, and to have been dedicated 
to his memory by his father and mother, Papinianus Hostilius and Eugenia 
Gracilis — the old, contrary to the natural order, mourning for the young. 
Papinian is accordingly made to die at the age of thirty-six — an age absolutely 
irreconcilable with the facts of his life as preserved by contemporary, 
or almost contemporary, historians. The story, therefore, is not even ben 
trovata^ and only shows the special interest felt at the Renaissance in this 
great jurist. A forged urn may quite possibly exist in some collection, 
but I have not had leisure to trace it. The names of the parents are most 
probably pure invention. For the possible suggestion of part of this story 
by the death of the younger Papinian, see above. 

Fapinian's Pre-eminenoe as a Jurist.— The encomiums passed on 
Papinian by historians of the time are very high, and not quite so vague 
as in other cases. He is the " asylum of right and treasury of legal learning " 
(Spartianus, Severus, c. 21); the one who "for knowledge and exposition 
of the laws surpassed all Roman legislators {sic vofioOms) before him or 
after him (Zosimus, i, 9). The repeated recognitions of his superiority 
over his peers by Justinian are, no doubt, attributable partly to the 
pre-eminence accorded Papinian in the Law of Citations (see below) : this 
latter is, however, in itself the strongest testimony. Modem writers on 
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jurisprudence and legal history echo his praises, from the early times of the 
Renaissance to the present day. But I only wish here to call attention 
to one particular characteristic of Papinian, which is especially remarked 
by some of the latest authorities {e.g.y Karlowa, Rtchtsgesch.^ i. 736 ; Kriiger^ 
SourceSy French translation, 265 ; Sohm, English translation, and ed. p. 103). 

Papinian's special greatness, it is observed, lies in his application of theory. 
He teaches largely by concrete cases, but he ever strives to view the 
individual case with reference to its governing principle. His conclusions 
are, comparatively, very little encumbered with particular circumstances^ 
but are stated, as far as possible, in an abstract and general form, etc., etc. 

Now this characteristic, though pre-eminent in Papinian, is more or less 
shared by all the great jurists of the Digest. It has to do with a peculiar, 
and, to my mind, a very advantageous, mode of development in Roman 
civil law — 2L mode of development which, as it is distinctly connected 
with the authoritative licensing or patenting of certain jurists, is best 
considered by a brief view of that difficult and interesting subject. It 
is not impossible that a system to which the Roman law owed much 
of its merit might have some lesson for us even at the present day. And 
although many points in its earlier history are, and will probably continue 
to be, matter of dispute, that to which I particularly wish to draw attention 
is an ascertained fact, for at least as early as the time of Papinian.^ 

The " Fradentefl " and their Hypothetioal Cases ^The prudens of 

Roman law does not exactly correspond with any one of our recognised 
professional men. He was not a pleader, but rather combined the character 
of solicitor with that of equity draughtsman and conveyancing counsel,. 
being consulted at his own house both by clients directly and by their 
patraniy or public pleaders. To these functions many, probably among 
the most active and able prudentes^ added that of giving public instruction in 
law. They offered their services and leisure, to quote Pomponius' expression, 
as much to learners as to clients. Thus, although their responsa were 
no doubt originally delivered with regard to points actually in litigation^ 
there naturally arose that framing or putting of hypothetical cases to which 
Sir Henry Maine justly attributed, as a consequence, a special development 
oi general rules or principles (see the latter part of chap. ii. in Ancient Law), 

This form of development may also be inferred on other grounds, partly 
philological, partly based on what we know of early practice, and partly 
on the sadly scanty accounts given by Pomponius and Gaius, writing under 
Hadrian or shortly after, of a very important accession of influence to 
some, at least, among the body of prudentes. During the republic the 

> On the authorities for much of the following matter I must refer to Part II. chap. 
iz« of my own work, Practical Jurisprudenc*^ from which most of this matter is taken^ 
with such revision as has been suggested by later reading. Reference is also made 
from time to time to the sections of Pomponius's Enchiridium, Digest, I, 2, 2, which is our 
main authority on the subject. 
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prudentes were simply teachers, text-book writers, or chamber counsel, 
without the necessity of any " call " or diploma. The profession was open 
to all who had confidence in their acquirements; they had no official 
position, and their opinions, in actual cases, were not binding on the judge, 
to whom they were communicated by the prudens or quoted by the litigant. 
These communications had the practical weight of their author's reputation — 
no more. Such, at least, was the state of things in the later republican 
Roman law. At an earlier time, it is held by some that the Pontiffs, or 
one of their number appointed for the year, had the power of delivering 
opinions which were binding on the judex. But this is extremely doubtful, 
and it is more in accordance, both with d priori probability and the 
general testimony of our only authority, Pomponius, to regard the measure 
of which I have next to speak as no revival of an old principle, but the 
introduction of a new one by Augustus. 

The Emperor Angnstiu and Licensed " Prudentes."— It was by no 
means to the interest of that astute sovereign to leave entirely out of his 
own hands the influence exercised by leading prudentes upon the development 
of Roman civil law. Such influence was undoubtedly very great, operating 
through the current administration of justice, and its resultant rules of 
practice crystallised from time to time in the Praetor's edict; although, as 
has been said, the opinion of the prudens on an actual case was not binding 
on the judex. It was most probably with a view of exercising some control 
over this influence that Augustus, ostensibly ''in order to enhance the 
influence of the unwritten law," directed " that prudentes should give 
responsa on his (the emperor's) authority or guarantee" — which naturally 
became a subject of petition, as matter of privilege (Pomponius, § 49). Much 
question has been raised as to whether the intention was henceforth to 
prohibit unoflicial responsa (that is, in actual cases) or merely to give special 
weight — most probably a binding character on the judex — to official ones. 
The latter is my own view, which seems to me somewhat confirmed by 
the subsequently professed intention of the despot Caligula to prohibit 
any one from giving a responsum but himself (see below. I have adopted 
what I believe to be the better reading, in Suetonius, Cal. c. 34, " ne qui 
respondere possint praeter eum"). 

After the institution of these licensed or patented jurists, their responsa 
were regularly delivered under their seal, not, of course, to conceal the 
opinion firom their consulter — I avoid the word client^ more properly expressing 
the relation to a patronus — but to accredit it as coming from the particular 
counsel On the manner of quoting counsel's opinion which previously 
obtained there is some difficulty in the interpretation of Pomponius (§ 49). 
I still venture to hold, as against Dr. Roby {Introduction to Digest^ 102), that 
the ipsi spoken of are the consulters, not the prudentes ; but, whoever it 
was that originally communicated the opinion to the judex, it is clear that he 
received it from the patented counsel under the tatter's official seal. 
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Whether, again, the celebrated Masurius Sabinus was the very first, or 
the first of equestrian rank, to receive the new distinction, and at what exact 
time he received it, are matters immaterial to the present subject. I retain 
my opinion, in spite of Mommsen's suggested emendation of Digest, i, 2, 2, 48, 
that Sabinus was the actual first, and that the difficulties about his appoint- 
ment by Tiberius may be solved by supposing the appointment to have taken 
place about a.d. 12-14 (see Practical Jurisprudence^ p. 295). 

For some time it would not appear that the privilege respondendi ex 
audoritate prindpis was granted very widely. The threat of the Emperor 
Caligula seems to refer to a class, but the class is probably that of consulting 
counsel in general. 

The Authority of the '< Sesponsa " : Hadrian's Besoript — In the reign of 
Hadrian, however, the number of the licensed prudentes was most probably 
increased and the authority of their responsa more clearly defined The 
former point seems to me fairly deducible from the somewhat obscure 
jocosity of the emperor's reply, to a request by men who had held the 
office of Prsetor, that they might be allowed the right of response. This 
must clearly mean the licensed or patented position, whether that excluded 
the old practice or not. The reply, as reported by Pomponius (§ 49), 
was " that the position of adviser was not generally asked for, but volunteered, 
and that the emperor was only too well pleased if any one had sufficient 
confidence in his own powers to train himself to advise the public.'* 

Whatever may be the precise meaning of this speech, a plurality of 
licensed counsel is clearly postulated in an actual rescript of Hadrian cited 
by Gains (i. 7) as to the juridical effect of opinions delivered by jurists to 
whom the emperor has granted the jus respondendi. If they all agree, such 
common opinion is to have the force of statute; if they differ, the judex may 
follow which he pleases. 

We have not, unfortunately, the ipsissima verba of this rescript, and it is 
quite allowable, on our information, to maintain that the powers which 
Hadrian originally intended to confer, or confirm, were simply judicative, or 
practically judicative, on actual cases for which the licensed jurists had been 
consulted. 

The Testimony of Gains.— On the other hand we have, in the first book of 
Gains, written after the death (a.d. 138) of Hadrian (who is called divus in the 
passage referred to), and possibly, as some think, published after the death 
of Pius (a.d. 161), other testimony, of rather a significant character, as to the 
ultimate effect and the probable form of the responsa in question. Here we 
are told that they are among the permanent rules of law of the Roman 
people ; they are the sententia et opiniones of men who had a definite 
permission Jura condere (Gains, i. 2, 7). This curious phrase is often explained 
with reference simply to the time of Hadrian (of whose rescript it probably 
formed no part) or that of Gains. As a matter of fact it descended from 
republican times. We find it, for instance, in Plautus' Epidicus 
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(3» 4) ^9> 90)) written shortly after 195 b.c. The second old man of the 
play — ^a wiseacre after the style of our own Polonius — ^has the name of 
being omnium legum atque jurum fictor (et) conditary Condere '' hges " is 
of course predicated only in joke, of a private individual] condere jura was, 
as we shall see from another passage of Gaius (4, 30), a recognised function 
of XYiQprudens in the system of the legis actiones. It is clear, not only from 
the natural meaning of the words, but from the manner in which they are 
used, by Plautus here and elsewhere, and by Gaius, that the phrase does not 
mean, as Austin and many later and better authorities take it to mean, 
judicial decision, but some work of non-judicial prudentes. It would also 
appear ihaXjura must mean something more than an isolated opinion delivered 
on, and confined to, a particular case. I adhere, therefore, to my view, 
previously expressed in my Practical Jurisprudence, that the prudens spoken 
of as jurum conditor is so spoken of as framing statements or maxims of 
non-statutory law — law, that is, of custom or practice. The stage of legal 
proceedings at which these /wra were employed, and their authority when so 
employed, varied for the time of the k^s cutiones, for that of the formulary 
system, and for that of the later empire, but their matter and form were 
probably determined by their earliest usage. 

The *< Legis Aotiones": Statement of Oeneral Principles. — There are, 
as is well known, such deplorable lacuwe in our fragmentary information as 
to the legis actiones, that some stages of the procedure must be matter of 
inference, to be based, of course, on common sense and what seems obvious 
necessity. As one of these inferences, I myself hold, with a fair number of 
good authorities, that under the old system, except in the legis actio per 
condictionem, there may have been in all, and must have been in some cases, 
a brief statement as to the specific kind or ground of claim, made before the 
magistrate {in jure), partly to enable him to decide broadly whether this 
claim came within the law or not, partly to constitute some degree of definite- 
ness in the reference to the judex, arbiter, or centumviri. These statements 
I take to be the jura, or rather the raison d'itre of the jura, spoken of by 
Gaius in 4, 30, where he speaks of the nimia subtilitas eorum qui tunc jura 
condiderunt. They were brief allegations of legal principle, based, no doubt, 
as far as possible upon a statutory text, but also often, no doubt, including 
statements of law never embodied in statute, and sometimes inferences or 
generalisations entirely new. These were the subject-matter of legis actiones 
meaning what Muirhead terms " specific actions," as distinguished from le^s 
actiones meaning generic modes of pleading — those specific actiones which 
Sex. ^lius, in his Tripertita (Pomponius, § 38), and other conditores jurum 
endeavoured, by more and more ingenious refinements, to adapt to new 
requirements less and less capable of being brought under the rigid old 
law. 

How hazardous became these subtle statements of law, as the opening 
claim, made orally and irrevocably by the party or his patronus, before the 
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Magistrate ; how they came to be superseded by special statements of the 
case {verba canceptd)^ capable of amendment and mutual settlement in jure 
in the Magistrates' Court before they were sent down to the judex \ how^ 
in fine, the legis actiones were replaced by the formulary system, it is not my 
business here to tell. My object is simply to point out a nattural meaning 
of condere jura^ which is accountable for in the early system of procedure, 
and was presumably retained in the later. For there is no reason to believe 
that this '* statement of general principles," which is properly indicated by 
the phrase, ceased to be employed by prudenies under the formulary system, 
whether in the building up of the reference to the judex or in the opinion 
read to him at the hearing ; while it was equally or more applicable, as we 
see from the evidence of extant writings, to the practice of the legal teacher 
instructing his pupils. 

Dual Capacity of the *" Pradens " : Counsel and Teacher. — In fact, when 
considering their answers or opinions, we must never lose sight of the double 
capacity filled by almost every prudens of eminence in the later republican 
and early imperial times. At first perhaps only a consulting counsel, he 
gradually became, almost more conspicuously, a teacher of law. His opinions 
were delivered, not only upon cases coming before the Courts, but upon 
questions raised in the Schools. And from this double position we find, as 
we might expect, in all his dicta^ even where opinions are given on a case 
and in no way systematised into an educational work, a generality and an 
endeavour to lay down principles which is as far as possible removed from 
the guarded barrenness of some English judgments (of all good judg- 
ments as represented by Austin) or a modern counsel's opinion. 

This characteristic has been specially remarked, as we saw above, in the 
instance of Papinian ; but the same treatment, by other leading jurists, of 
cases whether actual or hypothetical, is very obvious in the numerous 
Responsa^ Opiniones^ Dispuiaiiones^ Quastiones, etc., of the Digest — where, of 
course, the fact that all were ultimately turned into so many leges by 
Justinian makes no difference in the original character of the extracts 
themselves. 

Foim of <' Eesponsa " as General Maxims : Their Growing Authority. — 
With regard, then, to/orm, it is probable that the views even of contemporary 
jurists, consulted on an actual case sub judice^ were stated rather in the shape 
of general maxims. With regard to ultimate effect^ it seems likely that, even 
in Gaius's time, the conflict contemplated by him was possibly one between 
maxims delivered at different times and cited to the jtidex for some case 
to which they had no original reference. The sententice et opiniones had 
assumed, in practice if not by legislative sanction, a persistent authority^ 
which, in time communicated itself to other sententia and opiniones^ never 
connected with actual cases at all. For, by the date of Constantine, it is 
certain that such authority was enjoyed, not only by responsa to consultations 
or enquiries, but by the works in general of some at least among the licensed 
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jurists, that order having ceased to exist for nigh upon a hundred years. 
Hence it is that we find, in Justinian's Digest, so large an amount of matter 
quoted from treatises — dogmatical, institutional, or exegetical — ^which are 
pure text-book law : general propositions not in the least resembling individual 
precedents, whether actual or hypothetical, nor like answers to particular 
questions. I need not do more than refer to the unreasonable manner in 
which; these general propositions are questioned or condemned by Austin 
{Lect. 37 J see Practical Jurisprudence^ p. 299), who forces them into his 
hidebound conception of case law. 

It is not my purpose, either, to enter here into the subject oi precedents 
proper, in Roman law — into the influence, that is, which a particular 
Judgment has, as in our law, upon similar subsequent cases. In spite 
of the oft-quoted passage in Cicero's Topica (5, 28), I venture to question 
whether res judicata had ever the exact meaning of an individual precedent. 
In the case of decisions, indeed, by the Emperor, or the person to whom his 
supreme jurisdiction was delegated, a special principle of precedents was 
recognised, but with considerable variation, during the legislative period from 
Hadrian — possibly from the beginning of the Empire — to Justinian. It was 
distinctly abandoned in a constitution of Arcadius and Honorius, a.d. 398 
(Cod. Theod. i, 2, 11), but finally recognised by Justinian in his Code 
<i, 14, 12 pr.) A.D. 529. 

Conflicts of Opinion, and the ** Lex Citationiim'* of Thoodosiiu.— The re- 
maining history of the sententia et opiniones prudentium is short and fairly 
clear : it contains, moreover, an interesting recognition of the superior merits 
of Papinian. The unanimity of opinions which had been required by 
Hadrian, for binding effect, naturally became more and more rare as the 
number of such opinions increased. Accordingly we find Constantine (in 
A.D. 321, 327) complaining of the never-ending contentiones prudentium — 
the authors mentioned being long dead — abrogating the notes of Paulus 
and Ulpian upon Papinian, but subsequently confirming all the writings of 
Paulus. These constitutions of Constantine were followed a hundred years 
later by the so-called Lex Citationum (a late designation) of Theodosius II. 
and Valentinian III. (a.d. 426). I give the main upshot of this enactment, 
avoiding its special difficulties. It confirms the endre writings of Papinian, 
Paulus, Ulpian, Modestinus, and Gaius, expressly giving the last-named 
author equal authority with the others. Validity is, at the same time, con- 
ferred upon the writings of a number of authors habitually quoted by all the 
above-named five — among whom, we may remark, is included Sabinus, the 
first licensed prudens. In case of a divergency or conflict, Papinian's view 
is to prevail over that of any one, but not two of the other writers; the 
comments upon him being again formally deprived of weight, though an 
absolute authority is given to the " Sentences " of Paulus. Where two jurists 
equal in the scale conflict, the judge is, of course, to choose. 

This law is specially valuable as explaining difficulties which arise out of 
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the list of authors quoted in Justinian's Digest. The collection purports to 
be made from the books of those old prudentes to whom previous emperors 
had given authority for compiling and interpreting laws {conscribendarum 
interprttandarumque kgum^ Const. Deo Auctore, § 4). 

Whatever candere jura originally meant, these words certainly indicate, 
for the subject-matter spoken of, generality of form and subsisting authority. 
The authors cited ought at first sight to be confined to the authorised or 
licensed prudentes. They are, in fact, quoted as early as Q. Mucius Scaevola, 
who died 82 b.c, before Augustus was bom. The presence, then, of this 
and other jurists who wrote before the licensing system is accounted for by 
their quotation in the writings of the five principal, or, as they are sometimes 
called, academic authorities specified in the Laws of Citations. The same 
statute, it was remarked, expressly includes Sabinus, whom we should have 
expected to appear in his own right. This gives a strong reason for thinking 
that the opinions, even of the licensed jurists, were not intended to have 
a binding force as precedents or general rules before the time of Hadrian's 
rescript, if then. 

We may also infer from the language of the Lex Citationum that Papinian, 
Paulus, Ulpian, and Modestinus most probably did, and Gaius did not, 
belong to the privileged class. 

The '^Digeit'* of JuBtmian. — ^The objections are obvious to such a 
mechanical or arithmetical estimate of opinions as that above described. 
Justinian accordingly converted all the passages which he embodied in 
his Digest into some many leges^ and placed them on an indiscriminate level 
(Const. Deo Auctore, § 6). As this was to be henceforth the sole book of 
reference, contradictions were of course not to be admitted, nor obsolete 
matter i^bid, §§ 8, 10) — a direction only imperfectly carried out. There are, it 
must be admitted, irreconcilable contradictions in the Digest, which can by 
no sophistry be explained away; which, on the other hand, give us, as 
marshalled by the date of their cited authors, many interesting examples of 
the gradual development which takes place in principles of practical law. 

The ^ Feast " of Papinian.— One last word as to Papinian. In the old 
course of legal study which obtained down to the time of Justinian, who 
remodelled it in accordance with his own codification, the students were first 
introduced to the special reading of Papinian's Responsa in their third year, 
whence these third-year men were called Papinianistce^ and kept a feast or 
high day in honour of their author (Const. Omnem, § 4). Justinian, in 
order to retain in part the old study of this year, and to keep alive the 
respect due to that great name, contrived a somewhat artificial order and 
composition of the Books 20, 21, and 22, with which the Umbilicus^ or central 
part, of his Digest begins. These books are accordingly called by certain 
anonymous annotators of the twelfth and fourteenth centuries (as being instead 
of Papinian) Antipapian or Antipapin, The former curious corruption of 
the name has been mentioned above (p. 21). It is just conceivable that the 
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further one, of Papin^ may have given rise to an honoured name in French 
natural science. Of any caiembaur suggested by Denys Papin's best-known 
invention I am innocent. 

The Work of the '' Fmdentes " : Iti Jnziftic Yalne.— The institution 
of licensed prudentes is often regarded as the mere establishment of a 
high court of civil justice, and their opinions as practically judgments 
on appeal or on reserved cases, which no doubt they often were. But, 
if I am right in the view here taken, the work of the prudentes from an 
earlier period than that of the imperial licence, and the work of the licensed 
prudentes afterwards, was something more. It habitually included— on 
principle, not as a mere obiter dictum — some amount of generalisation, 
much wider than Austin's ratio decidendi^ and, moreover, directly expressed 
by its author — not requiring to be inferred or extracted by the laborious 
processes described in Austin's thirty-seventh and thirty-ninth lectures. 

The advantage, or rather the necessity, for generalisation is only too 
apparent for ourselves, with our enormous and increasing mass of case 
law. This is no doubt done, and very ably done, to some extent in the 
headings of our yearly Law Reports^ in reviews, and from time to time 
in text-books — the increasing consideration for the last being a noticeable 
feature in our Courts. Nor are our judges now, I think,so averse from la3ring 
down general rules or delivering themselves of general maxims as they 
used to be, and as they are, according to Austin, in duty bound to be. But 
the reduction of that most important branch of law which is continually 
growing out of the practice of the Courts, to an amount cognosdble^ to 
use Austin's expression, even by the profession, becomes daily farther 
off than ever. 

With all due appreciation of the gradual building up of our legal 
principles and the historic value of the process, one cannot but look 
with envy, in the interest of general utility, on Justinian's heroic remedy — 
to secure once for all, at whatever cost, an authoritative Digest of our 
present case law and make a clean sweep of the past cases. Of course case 
law must continue to go on, but it could be with ease subjected to a periodic 
authoritative revision and reduction to the form of general rules. 

This, far more than the mere consolidation of Statutes, seems to me 
the one chance which has any hopefulness about it, of the much-talked- 
of Codification of English Law (see generally Practical Jurisprudence^ 
Part II. chap. xvi.). 



RUSSIAN LEGISLATION AS TO CHEQUES. 

[Contributed by Julius Hirschfeld, Esq.] 

An Imperial Commission, appointed by the Russian Government, is engaged 
in drafting a new Civil Code for Russia. The Commissioners have 
published one part of their work containing the law of obligations resulting 
from contracts. This has been translated into German by Nicolaus von 
Seeler, advocate, and the translation published by the Stock Exchange 
Committee of Riga. 

The Hew Civil Ck)de. — ^The translator, in his preface, gives an extract 
from the memorandum which the Commissioners have issued with their 
work. According to this summary the subsisting laws were antiquated and 
therefore unjust, suffering from contradictions and gaps, want of system 
and an undisciplined terminology, which frequently resulted in the letter 
of the law being directly opposed to its spirit. The task, therefore, which 
the Commissioners had set themselves was twofold — viz., to bring the existing 
law into a clear form, and to supplement it wherever they met with any 
lacuna. The sources from which they had drawn were the existing Civil 
Code, the judgments of the Supreme Court, the Swiss law, the German 
Civil Code, the Code Napol^sn, and the law of the Baltic provinces. 

Engiaftiiig Commeroial Law. — A point to which they draw special 
attention is the amalgamation of the commercial with the civil law, and 
its incorporation in this part of the Code. The reason was that, in the 
absence of a mercantile community {Handelsstand) in Russia, there has 
been no soil for the development of a specific commercial law. 

One of the nova introduced by the present Draft Code is the law of 
cheques, which constitutes a chapter consisting of twelve clauses. 

Chaiacterifltiot of the ^ Cheque." — Before stating its principal provisions, 
I may be allowed to premise that Continental jurists note three characteristic 
points as determining and distinguishing the system of cheque law in the 
various countries, viz. : — 

(i) Is a cheque a species of the genus bill of exchange, as in England 
and America,^ or is it, as in Germany, France, Austria, Italy, 
an instrument of a type of its own ? 

' The Courts in America are at pains to point out the difference between cheques 
and bills of exchange (cf. ByUs on BiUs, 15th ed. p. 17). 
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(2) Must the drawee of a cheque necessarily be a banker, as in 

England and America, or can the order be addressed to any 

person, as in the Continental countries of Europe ? 

(3} Must the drawer, in order to be entitled to draw a cheque, have 

a deposit available for that purpose and at least equal to the 

amount drawn in the hands of the drawee? The English law 

does not require it. The doctrine of the American law inclines 

towards considering it requisite. The French Act of 1865 

expressly prescribes a dipdi^ whilst on the other hand the 

practice of the French Courts recognises credit cheques as well. 

In Germany (in the limited sphere in which cheques are in use) 

an available fund is required. 

Bankers as Drawees.— Now passing on to the Russian Draft Code, 

Clause 577 provides : " By means of a cheque the drawer orders a bank 

or a banker to pay to holder ^ a sum certain out of the funds standing on 

current account at the disposal of the drawer." We see that the Russian 

codifiers, without giving a delfinition, propose to proceed on eclectic lines, 

adopting on the one hand the Anglo-American principle of making a banker 

drawee, assimilating on the other hand their system to those obtaining on 

the Continent by demanding a dipdt^ and keeping a cheque distinct from 

a bill of exchange.' 

The Draft Code provides, further, that a cheque shall remain valid for 
five days (cheques not payable at the place of drawing for ten days). 

When a current account is opened, it can be stipulated that cheques 
exceeding a certain amount shall not be payable until the day after 
presentation.' 

Death of Drawer.— The death of the drawer shall not invalidate a 
cheque. 

Damages. — There are, moreover, provisions respecting damages in fovour 
of drawer in case of delay in presentation, and in favour of payee in the event 
of non-payment of a cheque. Provisions as to crossing of cheques, or of 
a penal character in case of mala fides on the part of a drawer, are not 
contained in the Draft Code. 

German Cheque Law. — In Germany a common law of cheques has not 
yet been passed. The nearest approach to satisfying what is a want felt 
there by a great number of financiers and economists was a Bill introduced 
by the Imperial Government in 1892. The Bill was abortive. Still, it may 
not be without interest to refer to a few of its provisions. 

The Bill admits of any person — not only a banker — being made drawee 
of a cheque. The instrument must be described as a cheque, and must 

^ Order cheques are also provided for (Clause 579). 

' The publication of a Bill relating to bills of exchange is in contemplation. 
' The Bill does not state what, in such a case, the relation between drawer and payee 
will be. 
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refer to the credit account out of which it is to be paid. The time for 
presentation shall (regularly) be five days. A person giving a cheque, 
though he knew, or with reasonable diligence should have known, that at 
the time the requisite amount was not standing to his credit, shall be 
liable to a penalty not exceeding one thousand marks.^ The same penalty 
shall be incurred by a person giving a cheque on which he has wilfully 
omitted to state, or mis-stated, the date of drawing.' 

Merits of Defining the Law. — In conclusion, I venture to submit that 
the definiteness with which the Russian Draft Code, as well as the German 
Bill, differentiates a cheque will serve a useful purpose and be better 
calculated to assist, not only the theory, but also the practice, civil and 
criminal, of cheque law. The treatment of a cheque as a qualified bill 
of exchange seems to me a legislative mistake in so far as it is opposed 
to the true economical nature of the two kinds of instruments, one of 
which is pre-eminently intended as a medium of credit, the other as a 
medium of payment 

' The penalty shall not be inflicted if during the time allowed for presentation cover 
is provided. 

' The latter provision purposes to guard against evading the provisions relating to 
the time for presentation. 



THE OWNERSHIP OF MERCHANT VESSELS. 

[Contributed by Edward Louis de Hart, Esq.] 

British Law : Policy of the Law. — The policy of the law of this country as 

to the conditions under which ships could obtain registry under the British flag 

was directed, until the middle of the nineteenth century, to three objects : 

(i) To ensure that British ships should be wholly owned by British 

subjects ; 

(2) To protect the native shipbuilding trade by excluding foreign-built 

ships, generally speaking, from the right of registry under the 
British flag; 

(3) to encourage native seamen and ensure a supply of sailors for the 

Navy, by requiring that the master and at least a large propor- 
tion of the crew of a British ship should be British subjects. 

The complete development of this policy is to be found in the Navigation 
and Registry Acts of 1845 (8 & 9 Vict., cc. 88, 89). Under these Acts 
no ship was entitled to any of the privileges of a British ship unless 
registered and navigated according to law. No ship could be registered 
unless (i) wholly owned by British subjects ; (2) wholly built in the United 
Kingdom or one of the British possessions, or, if foreign-built, condemned 
in a Court of Admiralty as prize of war or forfeited for a breach of the 
laws for the prevention of the slave trade. Further, no ship could 
continue to enjoy the privileges of a British ship if repaired in a foreign 
country at an expense exceeding twenty shillings per ton, except in case 
of necessity caused by extraordinary damage. No British ship which had 
become prize to an enemy or had been sold to foreigners could, as a rule, 
again obtain the privileges of a British ship. The Navigation Act declared 
that every British registered ship should be navigated by a British master, 
and a crew of which at least three-fourths were British seamen or which, 
in the case of coasting vessels, consisted wholly of British seamen. The 
Navigation Act of 1849 (12 & 13 Vict, c. 29), however, abolished the 
disqualifications imposed on foreign-built ships, captured ships, or ships 
repaired abroad. 

The Merohant Shipping Aot» 1894.— The qualification for owning British 
ships, or shares in British ships, is now defined in the Merchant Shipping 

34 
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Act, 1894, re-enacting in substance s. 18 of the Merchant Shipping Act, 
1854. S. I of the Act of 1894 provides that a ship shall not be 
deemed to be a British ship unless owned wholly by persons qualified 
to be owners of British ships. The persons so qualified must be 

(a) Natural-born British subjects; 

(d) Naturalised British subjects; 

(c) Denizens; 

(d) " Bodies corporate established under, and subject to, the laws 

of some part of the British dominions, and having their principal 
place of business in those dominions/' 

The same section further provides that a natural-born British subject 
who has become a subject or citizen of a foreign State shall not be qualified 
to be the owner of a British ship, unless he has subsequently taken the 
oath of allegiance to the King and is, during the time he is owner of 
the ship, either resident in the British dominions or a partner in a firm 
actually carrying on business in the British dominions. Similarly a naturalised 
British subject or a denizen is not qualified to be the owner of a British 
ship, unless he has taken the oath of allegiance and is either resident in 
the British dominions or a partner in a firm carrying on business in the 
British dominions. 

Begistration. — With the exception of certain small ships employed in 
the coasting or North American fishing trade, or in inland navigation, 
all British ships must be registered under the Act (ss. 2, 3). To ensure 
that no ships in which an alien in interested shall obtain the protection 
of the British flag, the Act provides that no person is entitled to be 
registered as owner of a British ship, or of a share in one, until he has 
made a declaration stating {inter alia) his qualification to own a British 
ship. In the case of a corporation a similar declaration must be made by 
an authorised agent, and it must state such circumstances of the constitution 
and business of the corporation as prove it to be qualified to own a British 
ship. The owner, or the agent of the corporation, must also declare that 
to the best of his knowledge and belief no unqualified person or body 
of persons is entitled as owner to any legal or beneficial interest in the 
ship or any share therein (s. 9). 

Moreover, " if a person uses the British fiag and assumes the British 
national character on board a ship owned in whole or in part by any persons 
not qualified to own a British ship, for the purpose of making the ship 
appear to be a British ship," the ship is subject to forfeiture, unless the 
assumption has been made to escape capture by an enemy or by a foreign 
ship of war in the exercise of some belligerent right (s. 69 [i] ).^ Further, 
if an unqualified person acquires as owner, otherwise than by such trans- 

' The German and Japanese Laws of 1899 have a similar provision ; but the German 
Law, unlike the British and Japanese, makes no express exception in the case of ships 
seeking to avoid capture. 
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mission as is provided for in the Act {e.g,^ on the death or bankruptcy of the 
owner), "any interest, either legal or beneficial, in a ship using a British 
flag, and assuming the British character," his interest is subject to forfeiture ^ 
(s. 71). Nor is an unquaHfied person who has acquired a British ship or 
a share therein in such a manner that it is not liable to forfeiture allowed 
to retain the property. He must within a limited time apply to the proper 
Court for an order for its sale, otherwise it is liable to forfeiture (ss. 27, 28). 

Officers and Crew need not be British.— Unlike the law of some foreign 
countries, the British law has not since 1854 required that either the master 
or the officers or any portion of the crew of a British ship shall be British 
subjects.* Under s. 94 of the Merchant Shipping Act, 1894, the Board of 
Trade may make rules for the qualification of applicants for a master's or 
mate's certificate, and the Board's existing regulations enable a foreigner, 
provided that he can speak and write English, to obtain a certificate on the 
same terms as a British subject. 

Ownership by Corporations. — The question whether an alien can be a 
member of a British corporation which owns ships was raised nearly sixty 
years ago in Regina v. Amaud (9 Q.B. 806 ; 16 L.J. Q.B. 50), the proceed- 
ings taking the shape of a mandamus to compel the custom-house officers 
to register a vessel, the property of a company incorporated by charter in 
which some of the shares were owned by foreigners. The Court of Queen's 
Bench held that the individual members of the corporation were in no legal 
sense the owners of the vessel. The legal owner of the ship, they said, 
was the corporation, and they could not notice any disqualification of an 
individual member which might disable him, if owner, from registering a 
vesssel in his own name. The Statute on which the question arose was 
8 & 9 Vict., c. 89, which required that ships, in order to obtain a British 
register, should belong wholly to British subjects. This is the only 
decision as to the right of aliens to hold shares in British shipowning 
companies. 

It may, perhaps, be argued that 8 & 9 Vict., c. 89, only prohibited an 
alien from being the legal owner of shares in a British vessel, and, therefore, 
that Regina v. Arnaud does not prove that the shareholders in a shipowning 
company are not the owners of a beneficial interest in its ships, within the 
meaning of the later Merchant Shipping Acts. In a popular sense, a share* 
holder may be said to be interested in the property of the company. There 
is, however, an overwhelming amount of authority to show that in no legal 

* Instead of " shall be subjected to forfeiture,** the corresponding s. 103 of the Merchant 
Shipping Act. 1854, contained the words " shall be forfeited/' and it is doubtful whether the 
decision in ThM AnnandaU (2 P.D. 1791 218) on the words in the earlier Act is applicable 
to those in the later one. 

' The latest Navigation Act which required that the master and a portion of the crew 
should be British subjects was 12 & 13 Vict., c. 29, which was repealed by 17 & 18 Vict., 
c. 120. 
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sense of the term has a shareholder any " interest " whatever in such 
property. His rights are simply the right to participate in the profits of the 
company when divided amongst its members, the right to attend and vote 
at the general meetings, and the right to a share of the surplus assets in the 
event of the company being wound up.^ Even when one shareholder 
practically owns all the shares in a company, it cannot now be maintained 
that the company is a trustee for him.' Therefore, unless the term " owner 
of a beneficial interest " can be shown to have a peculiar meaning in the 
Merchant Shipping Act, it follows that an alien is not disqualified from being 
a member of a corporation which owns British ships. There is nothing in 
the definition, of a "beneficial interest" in s. 57, or in any of the provisions 
of the Act, which suggests such a disqualification.' 

Unless this view of the law is erroneous, the result is a curious anomaly. 
The policy of the law, ever since the registry of ships was instituted, has been 
to restrict the right to own ships sailing under the British flag to British 
subjects. Yet a number of aliens can, by availing themselves of the 
provisions of the Companies Acts, gain this right which is withheld from 
them as individuals. This anomaly, however, does not exist only in English 
law. The theory that a company is an entity whose character does not 
depend on that of its individual members seems to have been pushed to the 
same extreme logical conclusion in the jurisprudence of other countries ; and 
in nearly every State a company incorporated under its laws and carrying on 
business in its territory is in the same position as a subject or citizen. In 
Sweden, however, the law, to entitle a ship owned by a company to be 
Swedish, requires all the shareholders to be Swedish subjects.* 

There is no express provision as to the validity of mortgages of British 
ships to foreigners. A mortgage is clearly a '' beneficial interest " in a ship 
within the definition of that term in s. 57 of the Merchant Shipping Act, 
1894 (see also s. 58). Is the mortgagee, then, the owner of a beneficial 
interest in the ship? The answer would no doubt be "Yes" but for the 
provision of s. 34 that, except as far as may be necessary for making a 

* See Myers v. Perigal^ 2 De G. M. & G. 599; per Willes J. in Wilson v. Jones^ L,R. 
2 Ex. at p. 144, and in Bank of Hindustan v. Allison^ L.R. 6 C.P. at p. 73 ; per James L. J. 
in Morrice v. Aylmer^ L.R. 10 Ch. at p. 155 ; Ashivorth v. Munn, 15 Ch.D. at pp. 363, 368, 
375 i P^r Cotton L.J. in Nanney v. Morgan^ 37 Ch.D. at p. 352 ; Harburg Indiarubber 
Comb Company v. Martin [1902], i K.B. 788. In Driefontein Consolidated Gold Mines, 
Limited, v,Janson [1901], 2 K.B. at p. 427, the late Master of the Rolls apparently said 
that the beneficial ownership in the gold obtained from the plaintiff company's mines was 
in the shareholders, though his judgment is not based on this statement. 

"^ Salomon v. Salomon iS* Co. [1897], A.C. 22. 

' If a shareholder in a limited liability company were " beneficially interested " in its 
ships within the meaning of .the Act, it would follow from s. 58 that he is directly subject 
to all pecuniary penalties imposed by any Act on the owners of ships or shares in ships. 

* See post. Such a provision would, in this country, affect the right of British railway 
companies to own sea-going ships, as some shares in all of them no doubt belong to 
foreigners. 
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mortgaged ship or share available as security for the mortgage debt, the 
mortgagee shall not be deemed to be the owner of the ship or share. The 
effect of this provision is probably that as long as the mortgagor retains 
possession of the ship, the mortgagee is not deemed to be the owner of a 
beneficial interest, but that if the mortgagee takes possession and himself 
sails the ship, he becomes in law the owner of such an interest. Thus it 
seems that a foreigner can be a mortgagee of a British ship, but that if he 
takes possession he has no right to sail her under the British flag. 

Law of the United States. — ^The law of the United States on the subject 
under discussion was, as might be expected, modelled on the provisions of 
our Navigation Acts. The first Statute which dealt with the registration 
of ships under the flag of the United States was an Act of 1789. That Act 
was repealed by one of 1792, which has been embodied in the Revised 
Statutes of the United States passed by Congress in the session of 
1873-4 (Rev. Stat. Title xlviii.). Under the Act of 1792, only ships 
registered pursuant to law, or qualified to carry on the coasting or fishing 
trade, are deemed to be vessels of the United States; and in order to be 
entitled to registration or to enrolment as a vessel engaged in the fishing or 
coasting trade, a ship must belong wholly to citizens of the United States ^ 
and must have been either (i) built within the United States,* or (2) 
captured in war by citizens of the United States, or (3) adjudged to be 
forfeited for a breach of the law of the United States (Rev. Stat. ss. 4 131, 
4132, 4312). 

It is further provided by the Act of 1792, as amended by Acts of 1884 
(c. 121) and 1896 (c. 225), that no ship can enjoy the privileges of a 
United States vessel longer than it continues to be wholly owned by citizens 
of the United States or by a corporation created under the laws of any of 
the States, and to be commanded by a citizen of the United States. Further, 
all the officers of United States vessels who have charge of a watch must be 
citizens. Such officers include pilots, and, as regards steamers, the chief 
engineer and each assistant engineer who has charge of a watch. In cases, 
however, where on a foreign voyage a ship has been deprived of the services 
of an officer other than the master, an alien may fill his place until the return 
of the ship to her home port. 

The law used until recently to restrict the right of non-resident citizens 
to own ships. A vessel lost the benefits of registry if owned in whole or 
in part by a natural-born citizen who usually resided in a foreign country, 

* The owner, to obtain registry, must declare on oath that no foreigner is " directly or 
indirectly, by way of trust, confidence, or otherwise" interested in the vessel, or the 
profits or issues thereof. 

* Under an Act of 1852, however, the Secretary of the Treasury may issue a register 
for a foreign-built ship wrecked in the United States, and purchased and repaired by a 
citizen, provided that the repairs are equal to three-fourths of the cost of the vessel when 
repaired (Rev. Stat. & 4136). Sometimes a special Act is passed to allow the registration 
of a particular foreign-built ship. 
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unless he was a consul of the United States, or an agent for, or a partner 
in, a house of trade consisting of citizens actually carrying on business in 
the United States. In the case of a naturalised citizen, the same results 
followed if he resided for more than a year in his country of origin, or for 
more than two years in any other foreign country, unless he was a consul 
or other public agent of the United States. Both these provisions were 
repealed by a Law of 1897 (c. 389, s. 16). 

The Act of 1896, c. 255, expressly recognises the right of corporations 
created under the laws of any of the States to own ships. Thei registration 
of ships owned by corporations is regulated by an Act of 1825. The register 
of a vessel owned by an incorporated company is made out in the name 
of the president or secretary, and must be renewed on his ceasing to hold 
the office. The register, it is expressly declared, is not affected by sales 
of shares or stock in the company. Before the register is granted, the 
president or secretary must swear to the ownership of the vessel by the 
company, without specifying the names of the members; and his oath 
is sufficient without requiring the oath of any other person interested or 
concerned in the vessel.^ 

Law of the Oennan Empire. — ^The German law respecting the qualifica- 
tion to own German ships was until quite recently contained in a Law of 
the North German Confederation of the 25th October, 1867, which in 187 1 
became the law of the German Empire. It was amended by a Law of the 
23rd December, 1888, with the object of making the clause dealing with 
its application to corporations more precise, and has now been practically 
re^nacted, with some slight modifications, by a Law of the 22nd June, 1899. 
Art. 2 of the Law of 1899 declares that only those merchant ships are 
entitled to carry the German fiag which are the exclusive property of 
German subjects. Then follows a provision with reference to the applica- 
tion of this article to partnerships and companies, for the right understanding 
of which a short explanation of the German law on the subject of trading 
associations (which in many respects is similar to that of other Continental 
States) is necessary. 

A partnership (pffene Handelsgesellschaft) consists, as in this country, of 
members jointly and severally liable for the whole of the partnership debts 
(Commercial Code, Arts. 105, 124, 128). It must be registered, and all 
the partners must join in a declaration before the Court within whose 
jurisdiction its place of business is, stating (i) their full names, professions, 
and places of abode ; (2) the firm-name of the partnership and the place 
where it carries on business ; (3) the date when the partnership was formed 
{iHd,y Arts. 106, 123). A Kommanditgesellschaft (in French, Sociiti en 
commandite — a term for which there is no English equivalent, but which 
it will be convenient to call a commandite company) is an association or 

* Rev. Stat. ss. 4137-9. 
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partnership carrying on business under a trade-name, consisting of two 
classes of members : — 

(i) Sleeping partners or members whose liability is limited to the amount 
of the capita] subscribed by them (in French, camtnanditaires\ 
who are not allowed to take any active part in the management 
of the association. 
(2) Personally liable memhex^—personUch haftende Gesellschafter (in 
French, cammanditis) — who alone have the right to carry on the 
business of the association, and whose liability is unlimited 
{ibid., Arts. 161 et seq»). 
The declaration made for the purpose of registration (Art. 106 sup,) 
must state the names of the sleeping partners and the amount of capital 
subscribed by them, as well as the names of the active members ; but the 
names of the sleeping partners and the amount invested by them are not 
published. 

There are two kinds of trading companies, whose capital is divided into 
shares. The Aktiengesellschaft (literally, " company in shares ") is a limited 
liability company (Commercial Code, Art. 178). The Kommanditgesellschaft 
auf Aktien (in French, socUti en commandite par action) consists, like the 
ordinary Kommanditgesellschaft, of two classes of members — ^those who 
assume unlimited liability to the creditors of the company, and those whose 
liability is limited to the amount of their shares {ibid., Art. 320). Both 
kinds of companies must be registered in the trade register of the district in 
which they have their place of business {ibid.. Arts. 195, 320, 323). 

Art. 2. of the Law of 1899, after declaring that German ships must 
be wholly owned by German subjects, deals, as has been said, with the 
question of ships owned by partnerships and corporations. Ordinary 
partnerships {offene Cresellschaften) and commandite companies {Kommandit- 
gesellschaften) are deemed to be German subjects, when the personally 
responsible members are all subjects. Other trading associations, registered 
associations {eingetragene Genossenschaften), and legal persons in general 
must, in order to be deemed German subjects, have their place of business 
in the German Empire. This is, therefore, all that is required in the case 
of a limited liability company {Aktiengesellschaft) ; but in the case of a 
commandite company in shares {Kommanditgesellschaft auf Aktien) there is 
an additional proviso that all the personally liable members shall be German 
subjects. 

Art. 7. requires that the entry of the ship in the register of ships shall, 
among other particulars, specify the names of the owners. In the case of 
partnerships, the name and description of each member must be entered. 
In that of a commandite company, whether divided into shares or not, only 
the names of the personally liable partners or members need be specified. 
When a limited liabib'ty company is an owner or part-owner, the names of the 
members need not be entered. 
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By Art. 3, if the part-proprietor of a German ship loses his German 
nationality, or if a share in a ship becomes vested in a foreigner otherwise 
than by a sale, the ship retains the right to use the German flag for a year ; 
and within six months a sale of the unqualified owner's interest may be 
ordered on the application of a majority of the co-owners. 

Art 503 of the Commercial Code forbids the alienation by a part-owner 
of his interest in the ship without the consent of his co-owners, when this 
involves the loss of the right to carry the German flag. 

Law of Franoe. — The existing law of France as to the conditions under 
which a ship is entitled to be registered as a French ship is contained partly 
in the Law of the 21st September, 1792, partly in the Law of the 9th June, 
1845. The Law of 1792, which was evidently based on the English Navigation 
Laws, required (i) that the ship should be wholly owned by French citizens; 
and (2) that the captain, the officers, and at least three-fourths of the crew 
should be French. The former provision has been relaxed by the Law of 
1845, which only requires that the ship shall be owned as to a moiety by 
Frenchmen ; the latter provision still remains in force.^ The Law of 1792 
also required the ship to have been built in France ; but this provision 
was repealed in 1866. 

A French ship loses its nationality when refitted or repaired abroad at 
a cost exceeding six francs per ton, unless the necessity for the excess 
of expenditure has been certified by a French consul or by two merchants 
of French nationality (Law of the 27th Vendemiaire, Year VHI.).* 

The French law docs not deal expressly with the question of the 
ownership of vessels by companies. The subject has attracted some 
attention, and is discussed by MM. Lyon Caen and Renault in their 
elaborate treatise on French commercial law. Their view is that a French 
company is entitled to own a French ship, whatever proportion of its shares 
be held by foreigners, on the ground that the national character of a 
company depends solely on its domicil and is not affected by the nationality 
of its shareholders. This right, in their opinion, even belongs to a sociitk 
en nam colUctif (which is practically the same as a partnership in this 
country), when it carries on its business in France, though all the members 
of the firm be foreigners.^ 

The question of the registration of ships belonging to limited companies 
(societis ananymes) was in 1887 referred by the Minister of Finance to 
the Conseil d'Etat, whose opinion was delivered on the 5th April (see, for 
the text. Revue de Droit Maritime^ iii. 247). In their opinion it was 

' A few exceptions have been made to this Law for climatic considerations — r.^., 
in the case of the engine-room staffs of mail-boats trading to the Red Sea and the Indian 
Ocean. 

* Cf. 8 & 9 Vict., c. 89, s. 7. 

* See Lyon Caen and Renault, Traite ek Droit Comtntrcial, vol. ii. ss. 1 162-9 '* vol. v. 

s. 57. 



42 THE OWNERSHIP OF MERCHANT VESSELS. 

impossible to attribute to a limited company the character of a French 
citizen (" il est impossible de reconnattre k une soci^t^ anonyme la quality 
de citoyen frangais "). Until the matter was dealt with by the Legislature, 
they considered that the authorities must act on their own responsibility 
as regards registration, and that they were entitled to refuse it to companies 
whose composition did not appear to them to satisfy the policy of the 
law (** socidtfe dont la constitution ne lui paraitrait pas r^pondre aux vceux 
du l^gislateur sur la matifere '*). They added that it is impossible to state 
precisely in what cases the authorities should consider that the French 
interests which it is the object of the law to safeguard have been protected 
("il n'est pas possible de formuler, dans un text pr^is, les conditions 
auxquelles Tadministration pourrait reconnattre qu'il est donn^ satisfaction 
aux interets nationaux que ladite legislation a pour but de sauvegarder "). 

A Law of the loth July, 1885, declares that the sale to foreigners of 
a French ship on which there is a mortgage is invalid. 

Law of Italy. — Art. 39 of the Mercantile Marine Code declares that 
no vessel is to be deemed Italian or entitled to use the Italian flag unless 
furnished with a certificate of registry (afto di nazionalitd). To obtain a 
certificate of registry, a ship must belong as to two-thirds to Italian citizens, 
or to foreigners who have been domiciled or resident ^ in Italy for at least five 
years (Art. 40). 

A partnership {soaetd in name collettivo) or a commandite company 
(society in accomandita)^ even when its offices are situated abroad, is deemed 
to be Italian if any one of the class of members who are jointly and severally 
liable (socio solidale) is an Italian citizen (Art. 40). A partnership or company 
of either of these kinds which is composed of foreigners, but is established or 
has its principal office {sede) in Italy, is on the same footing as a foreigner 
domiciled in the kingdom. A limited liability company {society anonima) 
is considered to be Italian if its principal office is in Italy and its general 
meetings are held there (ibid,). The branch establishments of foreign 
companies which are authorised by the Government to carry on business 
in Italy are on the same footing as strangers domiciled or residing there, 
provided that they have a representative there furnished with full powers 
to represent them (mandate generalo) (ibid.). 

When foreigners who have not been domiciled or resident in Italy for 
five years have by any means acquired the ownership of more than one- 
third in an Italian ship, they must within a year transfer the excess to some 
qualified person. Failing such transfer, the captain of the port of the ship's 
registry will sell the excess by public auction. Similarly, an Italian who 
loses his nationality, as by naturalisation elsewhere, or an Italian woman 

* A person's civil domicil is where he has the principal seat {sede) of his affairs and 
interests ; his residence is where he habitually lives (Civil Code, Art. 16). 
' See anUt German Law : KoinmanditgeseUschaft. 
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who by marrying a foreigner acquires his nationality, must within a year 
dispose of his or her interest in an Italian ship in excess of the third 
which foreigners are entitled to own (Art. 41). 

Art. 71 of the Code requires that in fitting out an Italian ship the master 
and at least two-thirds of the crew must be Italians. In foreign ports, how- 
ever, consular authorities may, in case of necessity, permit foreign seamen 
to be shipped in excess of the allowed proportion. Then follows a declara- 
tion that it is not permissible to let foreigners fill the office of master or 
mate, unless this has become necessary firom the impossibiUty of procuring 
Italians. Failing qualified foreigners, or when the consul does not think it 
advisable to employ them, an Italian of inferior grade may be put in 
command of a ship. 

It is worth noticing that, except in the case of a judicial sale, the sale of 
an Italian ship to an unqualified foreigner is null and void, unless the per- 
mission of the maritime authority if the ship is in the realm, or that of the 
consular authority if she is abroad, has been obtained. This permission will 
not be given if there be registered mortgages or bottomry bonds on the 
ship, or if the sale be opposed by privileged creditors (Mercantile Marine 
Code, Art. 48). Privileged claims are claims which take priority over other 
debts and even over mortgages. They include claims for certain law costs, 
for wages, for debts due to the State, etc. (see Civil Code, Arts. 1950-60). 

Law of Holland. — ^The ownership of Dutch ships is regulated by a Law of 
the 28th May, 1869. A remarkable feature of the Dutch law is that domicil 
in the country, instead of nationality, is the qualification for owning Dutch 
ships. A ship may be registered under the Dutch flag when it belongs as to 
more than one-half to (i) persons domiciled in Holland ; (2) partnerships 
or commandite companies established in Holland, provided that at least one 
half of the partners or personally responsible members are domiciled in 
Holland ; (3) limited liability companies or corporations established in 
Holland in conformity with Dutch law, provided that at least one-half of the 
directors are domiciled in Holland. 

For the purposes of this Law persons domiciled in Holland include 
(i) Dutchmen residing in Holland ; (2) all other persons who have resided 
there for a year when registration is applied for. The certificate of registry 
becomes void when the ownership of the ship becomes entirely vested in 
foreigners. In other cases, when unqualified persons become interested 
while the ship is abroad, the certificate does not become void until the ship 
returns to Holland. 

law of Sweden.— By the Maritime Code of 1891, a Swedish ship must 
as to two-thirds be owned by Swedish subjects, or by a partnership of Swedes, 
and Norwegians, or by a company divided into shares having its principal 
place of business in the kingdom and consisting of Swedish subjects. The 
manager must always be a Swede and be domiciled in Sweden (Art. i). 

A sale of a share in a Swedish ship to a foreigner without the consent of 
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all the co-owners is null and void, when by reason of such sale the ship 
forfeits its national character. When by succession a foreigner has become 
the owner of such an interest in a Swedish ship as entails the loss of Swedish 
nationality by the ship, or when the same result would be caused by the 
naturalisation of a part-owner in a foreign State, he must sell such a part of 
his interest as will enable the ship to remain under the Swedish flag ; other- 
wise his co-owners may compel a sale thereof (Art. 5). 

The master, mate, and three-fourths of the crew must be Swedes or 
Norwegians ; but in foreign parts alien sailors in excess of one-fourth 
may be shipped (Royal Ordinance of the 31st December 189 1). 

Law of Horway. — Art. i of the Maritime Law of the 20th July, 1893, 
requires a Norwegian ship to be owned exclusively by Norwegians or, provided 
that the managing owner is a Norwegian domiciled in Norway, by Swedes 
and Norwegians. When a ship is owned by a limited liability company 
{Aktieselskab)y the chief place of business must be in Norway, and all the 
directors must be shareholders and Norwegians. As in Sweden, a share in 
a ship may not be sold to a foreigner without the consent of the co-owners 
mrhen it entails the loss of nationality, and a foreigner must sell an interest 
in a Norwegian ship which he has acquired by succession (Art. 20). 



NAVAL OR VICTUALLING STORES: THE 

RIGHT OF PRE-EMPTION 

\ Contributed by R. G. Marsden, Esq.] 

Va^al Fiue Bill, 1902, 8. 34 : Its History.— S. 34 of the Naval Prize 
(Consolidation and Amendment) Bill now before Parliament has a history 
which takes us back directly to the war of 1744, and possibly much 
earlier — to the Scottish war of Henry VIII. It purports to enable the 
Admiralty to purchase '' naval or victualling stores " on board a foreign ship 
" taken or brought into a port of the United Kingdom/' and to enable the 
Commissioners of Customs to "permit the stores purchased to be entered 
and landed within any port." If this clause passes into law, it is probable 
that during the next naval war its purport and effect will become the subject 
of discussion in the Courts and Chanceries, not only of this, but of other 
countries, both neutral and belligerent. The action of the English Govern- 
ment in this matter — namely, preventing the supply of victuals to the enemy 
in time of war — has varied, considerably during the past three centuries ; and 
the records of our Admiralty Court, the most authentic source of information 
upon this subject, throw upon it some light which does not seem to have 
been hitherto noted. 

Scottish War in time of Henry Vm. : Pre-emption of Contraband. — The 
right of pre-emption was asserted by a proclamation of Henry VIII. declaring 
that he would seize ships " laden with victualls or artillary or any other thing 
comyng out of France to Scotland to the intente to ayde or succour the 
same realme of Scotland . . . gyffyng the merchaunts thereof the hole sumes 
that so shulde arise or growe of the same goods so taken.'' This lenient 
treatment of neutrals, who supply the enemy with munitions of war, has never 
since been adopted; but the seizure and compulsory purchase of victuals 
destined for the enemy's country generally is more severe on neutrals than 
is usual in modern times. 

Spanish War in time of Elizabeth. — About forty years after Henry VIII.'s 
Scottish war, the United Provinces, having revolted from Spain, and being 
at the time assisted by Elizabeth, in 1 5 S4 issued a proclamation prohibiting 
the supply of war material or victuals to ports of the Spanish Netherlands. 
This received the assent of Elizabeth and her emissary, the Earl of 
Leicester, and it was enforced by the Admiralty Court of England. A 

45 
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few years afterwards, in 1587, when open war between England and Spain 
was imminent, a fleet of Easterling ships bound to Spain was stayed by 
Elizabeth at Falmouth, and searched for ** Spanish preparations, munitions, 
or victuals." In 1589, the year after war had broken out, Elizabeth warned 
the Hanse towns, from which Philip had drawn most of his naval supplies 
for the Armada of the previous year, that she would seize and condemn 
as prize ships carrying war or shipping materials or victuals to Spain. In 
1 59 1 she fulfilled her threat ; four Hamburg ships were captured by the 
Earl of Cumberland, and their cargoes of corn, canvas, and other naval 
stores were condemned. Ships and cargoes belonging to the Mediterranean 
States and other neutral Powers were treated in the same way. Munitions 
of war and shipping materials were invariably confiscated ; but in the case 
of provisions a concession was made to neutral shipowners in restoring to 
them their ships and paying them freight. As regards the Hollanders a 
curious state of things prevailed. They were at war with Spain and were 
allies of England ; but this did not prevent their carrying on a lucrative 
trade with Spain, in the course of which they supplied Philip with war 
material, ships, and victuals. Elizabeth was furious at what she held to 
be the treason of her allies; their ships were captured and the cargoes 
of corn, munitions of war, and shipping material condemned. In vain 
the Hollanders protested that they could not live without their carrying 
trade, and that if Elizabeth seized their ships they must leave her protection 
and submit to Spain. Restitution of their ships and payment of freight 
of corn cargoes did not satisfy them. That this was a concession to 
neutrals and more than their due, in the opinion of Dr. Caesar, the judge 
of the Admiralty, is evident from a letter which he wrote to the Council, 
by whose direction he was compelled unwillingly to pass sentences of 
restitution of ships and freight. By the law of nations, as he understood 
it, the captors were entitled to condemnation of both ship and cargo as 
prize. In the letter above referred to, after protesting that "the due 
consideration of this point of policie is farre above the rech of his poor 
capacitie," he writes that if the Queen would only order "that no man 
should meddle in Admiralty causes, but only the said admiral and his 
judge, and that only by ordinary course of justice, which is by the civill 
and maritime law, the truest and most indifferent judge between all nations, 
then justice would be equally administered both to strangers and subjects ; 
the Flemings should have no juste cause for further complaints, and the 
poor Englishmen should find sufficient cause of sound and full contentment ; 
and, above all, her Majesty shall reape the greatest benefit, whose Highness 
shall enjoy contented neighbours, rich subjects, and full coffers, things 
most acceptable in these times." 

Whether Dr. Caesar was right in his view that by the law of nations, as then 
understood, ships carrying war material and victuals to the enemy were, 
together with their cargoes, good prize, is not quite clear. Probably he was 



THE RIGHT OF PRE-EMPTION. 47 

right, but Elizabeth and her Council were not prepared to go that length. 
The Admiralty Court of that day was scarcely an independent tribunal Its 
judge had to take much of his law from the Council, and the orders of the 
Council as to what ships and goods should be condemned had to obeyed by 
him. By orders of the Council issued in 1591 and 1592 innocent goods and 
neutral ships were directed to be restored and freight to be paid on com 
cargoes; and, except in special cases, as where the neutral ship resisted 
search, Dutch, Hamburg, and Venetian ships were invariably restored^ with 
freight 

In 1599 a Hamburg ship was brought in with com on board for Spain. 
For some reason which does not appear, the owners of the corn received 
more favourable treatment. The Queen was advised to buy it, and it was 
discharged for her use. A difficulty arose in consequence of the previous 
order of the Council as to payment of freight. The commissioners appointed 
to discharge the corn asked who was to pay the freight They were told that 
they were raising needless difficulties ; as to the freight, " you might easilie 
conceive that there is none payable by her Majestie " — for she might, if she 
pleased, confiscate the corn ; and if, out of grace, she paid for it, the ship- 
owner must look for his freight to the " receivers of it " — ^meaning apparently 
the receivers of the purchase money. This appears to be the only case in 
which pre-emption was exercised until the eighteenth century. No similar 
case has been found amongst the records of the Admiralty Court, either 
during the Scotch war of Henry VIII. or subsequently ; but it is possible 
that some cargoes were paid for during the war of Queen Anne's reign, under 
the Order in Council mentioned below. 

Spanish War in time of Charles L — By the treaty of Southampton, con- 
cluded in 1625 between England and Holland, munitions of war and victuals 
{munitions de bouche eide guerre) were declared contraband, and ships carrying 
them to be prizable. By a proclamation of the following year this was 
explained to mean that corn, grain, victuals of all sorts, together with a 
number of articles enumerated as munitions of war, if destined for a Spanish 
port, were contraband, " according to Acts of State in the time of Queen 
Elizabeth." 

Dntoh Wan of Charles n. — Instructions issued to privateers in the 
Dutch wars of 1665 and 1672 declared ships carrying victuals to Holland, 
together with their cargoes, to be good prize. Seizure and condemnation 
of French ships immediately raised a difficulty with France. The French 
Ambassador objected strongly to the seizure of victuals as contraband, as 
well as to the condemnation of French ships carrying Holland goods. 

Wars of William and Mary. — Privateers' instructions issued for the 
French war of 1689 contained no express declaration as to com or contraband. 
They merely directed the bringing in of French ships and goods, " and such 
other ships, vessels, and goods as are or shall be liable to confiscation.'' 
No case in which corn was condemned as contraband has beea discovered ; 
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but from the history^ of the matter it would seem probable that it was so 
treated. 

Privateers' instructions issued in 1693 contained the startling declaration 
that "com . . . whithersoever it be bound" is to be good prize. These 
instructions were issued on May 2nd, 1693; six weeks afterwards Qune 14th) 
the words in italics were struck out by warrant from the Queen. 

Queen Anne's War. — ^The instructions for the war of 1702 contain a 
list of contraband articles, and neither com nor victuals is amongst them. 
Probably the omission was in consequence of the Dutch treaty of 1674, by 
which such goods in Dutch ships were declared to be free. On April 28th, 
1709, however, an Order in Council issued directing that all ships laden 
with com for the enemy should be brought in, to be dealt with according 
to the Queen's pleasure. Whether by these words compulsory purchase 
was intended does not appear. 

Wan of the Eighteenth Gentnry. — Instructions to privateers issued 
during the wars of 1737, 1744, 1756, 1762, 1780, and 1796 enumerate articles 
which are to be prizable as contraband ; none of them expressly included corn 
or victuals. But it seems to be clear that, at all events in some of these 
wars, corn in neutral ships bound to an enemy's port was seized and con- 
demned. And this seizure of neutral ships was not always confined to ships 
bound to a port of the enemy. In at least one case during the war of 1744 
a neutral (Dutch) ship bound to a neutral port (Genoa) with corn on board 
was seized, in order to prevent the possibility of the corn falling into the 
hands of the enemy. The Dutch skipper was offered the price of his com 
by the English admiral who seized it, but he refused to take the money, and 
instituted proceedings against his captors in the English Admiralty Court. 
The admiral was defended by the Government. 

War of 1744: Origin of Statutory Preemption.— S. 34 of the 
present Naval Prize Bill is the lineal descendant of an Act passed during 
the war of 1744. It reproduces almost word for word 19 Geo. II., 
c. 36, which was passed in 1746 for the sole purpose of relieving the 
Govemment of the day from a difficulty in which they found themselves 
unexpectedly placed. During that war it was of the last importance 
to England to prevent victualling stores, including corn, from reaching the 
enemy. To declare them to be contraband, if not a direct violation of 
existing treaties, would have been certain to raise violent opposition from 
Sweden and Holland. So in order to avoid raising the question of 
contraband, the Govemment adopted the half measure of pre-emption. 
But here they met with an insuperable obstacle in the Navigation 
Act (12 Chas. II., c. 18). By that Act goods of foreign growth or origin 
brought into this country by foreign ships not belonging to the country 
of which the cargoes were the produce were forfeited to the Crown and 
the informer; consequently purchase by the Government was impossible. 
The law officers indeed advised that the purchase should be made whilst 
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the cargoes were afloat, and that they should then be landed as the property 
of the King. This was obviously a mere evasion of the Navigation Act. 
The law officers' suggestion was not adopted, and the Act of 1746 was 
passed instead. It recites the Navigation Act, and enacts that it shall 
be lawful for the Commissioners of the Navy to buy for the service of 
the King "naval stores" in neutral vessels forcibly brought in, and that 
the customs officers may permit the same to be entered and landed, the 
Navigation Act notwithstanding. 

Successive Prize Acts passed subsequently to 1746 have reproduced the 
enactment of that year, and the clause appears in the Bill of to-day. Its 
re-enactment by the Naval Prize Act, 1864, and by the present Bill seem 
to be wholly unnecessary, and may possibly give rise to misconception. 
At the present day the contention of England is that provisions other than 
victualling stores for the army or navy are not contraband. It will be 
noticed that the word " victualling " (stores) occurs in the present Bill, 
and does not occur in the Act of 1746. It occurs, in this connection, for 
the first time in the Prize Act of 1797 (33 Geo. III. c 66, s. 47), and 
the circumstances under which that Act was passed may explain the 
reason for its insertion. 

War of 1798: Seizure of American Com Ships. — In May, 1793, the 
National Convention of France decreed that neutral corn ships bound for 
a port of the enemy (England) should be brought in and their cargoes 
condemned as prize. In June England retaliated by an Order in Council 
to the same effect. This Order was shortly afterwards revoked, re-issued in 
April, 1795, and shortly afterwards again revoked. Meanwhile many neutral 
corn ships had been seized and their cargoes condemned, and amongst these 
were some American ships and cargoes. The Government of the United 
States strongly protested against the action of the English Prize Court, and 
eventually the American owners of the ships and cargoes were indemnified 
by the English Government Whilst this matter was being discussed, 
England and the States had concluded a treaty by which it was agreed 
that provisions " when becoming contraband according to the existing law 
of nations," should not be confiscated, but that they should be bought by 
the belligerent seizing them, and paid for. Before this treaty was ratified 
the Order in Council of April, 1795, had been issued, and shortly after the 
ratification of the treaty the Prize Act of 1797 was passed. In that Act for 
the first time an express power was given to purchase " victualling " as well 
as naval stores. Whether or no the insertion of the word " victualling " adds 
anything to the effect of the Act may be doubted, since corn had frequently 
been bought by the Government under the corresponding clause of previous 
Acts as "naval stores." 

Slionld fhe dame be Be-enaeted f —The circumstances under which the 
Act of 1797 was passed, coupled with the fact that the American com cargoes 
during the war of 1793 had been seized, not only as naval stores, but for 
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the purpose of distressing the enemy generally, together with England's 
previous action in the matter, lend colour to the suggestion that so long as 
the clause in question remains upon her Statute Book it is not open to 
England to contend that com is not contraband. The objection taken by 
our Government in 1884 to the declaration made by France, during her 
operations in Tonkin, that rice was contraband, shows that, whatever she 
may have done in the past, England does not now assent to the view that 
victuals are by the law of nations contraband. On the whole, the reason 
for the enactment having passed away, it would seem better not to 
re*enact s. 34. 



NUMBER OF JUDGES IN DIFFERENT 

COUNTRIES.^ 

[Contrtlmted by John Macdonell, Esq., C.B., LL.D.] 

I HAVE endeavoured to obtain information as to the number of judges 
in some other countries with a view to institute a comparison between 
them and England in this respect By the courtesy of the Ministnes of 
Justice and the Statistical Departments of various Governments, I am 
enabled to present information which, though very incomplete, has, so far 
as I know, never hitherto been collected. Such a comparison is more 
difficult than at first sight would appear. The term "judge" is very 
ambiguous. It may include officials with very different functions. In 
some countries work which here is performed by registrars, masters, and 
the like, devolves on "judges," " Richter," etc. It is not easy to say 
whether a particular functionary is a judge. The Masters in Lunacy, the 
Railway Commissioners, and the members of the Irish Land Commission 
would probably be regarded as judges; but there would be a difference 
of opinion as to Commissioners most of whose duties are administrative. 
In foreign systems of law there would be very great difficulty in making 
such a separation, as will appear from the statements which follow. There 
is in truth no universally accepted conception of the functions which 
belong to a judge.' There are, too, exceptional tribunals with special 
functions wholly different from those of the ordinary tribunals of the 
country; for example, tribunals of navigation and emigration, mining 
tribunals, etc. The figures given below as to English judges are open to 
criticism ; they mix together judges whose time is wholly devoted to their 
duty as such, and those (such as recorders) who give to their judicial work 
only a smaU part of their time. The judicial systems of certain countries 
make large provision for the appointment of special judges or substitutes 
holding office, it may be, only for a short time. It is possible that those 
who have kindly supplied the details which follow have not always had in 
their minds precisely the same idea of a judge. The tables here printed 
must be studied in the light of the foregoing observations; but I do not 

' This paper was originally intended for insertion in the Civil Judicial StatisUcs. It 
has been deemed advisable to print the paper in this journal. 

' See M. Garsonnet's TraiU'dt Proctdure^ i. 176, as to meaning of "magistral" 
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think that any probable corrections would materially affect the results, which 
show a remarkable contrast between the English judicial system and systems 
elsewhere prevalent. At all events the figures are offered as tentative 
efforts to give precise ideas to a subject on which little information is 
accessible. I have not included figures as to the whole of the United 
States, first, because the system in most of the States is similar to our 
own, and, next, because there exists no complete enumeration, so far as 
I have been able to ascertain after communicating with the Department 
of Justice at Washington, of all the State judges. 



Judicial Establishment 


OF THE United Kingdom 


• 






Number of Judges. 




Salaried. 


Unsalaried. 


England and Wales, 

House of Lords 

Court of Appeal 

High Court of Justice 

County Courts 

Courts of Quarter Sessions and Summa 
Other Courts 


••• ••• ••• 

••• •• 9 ••• 

••• ••• ••• 

it* ••• ••• 

ry Jurisdiction 

••• ••• ••• 

••• ••• ••• 

■•• ••• ••• 

■ • • • •• ••• 

•■• ••• ••■ 

••• ••• ••• 

••• ••• ••■ 

••• ■•• ••• 

> • • • •• «•• 

•fl» ■•• ••■ 

••• •■• #•• 

NGDOM 


1 

55 

'55 
32 


17,248 


Total 


276 


17,248 


SmUtmd. 

The Court of Session 

Sheriffs' Courts 

Justice of the Peace Courts 


>3 
63 


r Not 

\ ascertained. 


Total 


76 


— 


Ireland. 

High Court of Justice 

Court of Appeal 

County Courts 

Courts of Summary Jurisdiction ... 


15 

2 

21 

74 


4.897 


Total 


112 


4,897 


Total of the United Ki 


464 


22,145 



Austria. 

From Vienna has been sent an elaborate "Uebersicht iiber das 
richterliche Personale bei den Gerichten der im Reichsrathe vertrenenen 
Konigreiche und Lander Ost-ung Monarchie " according to the state of 
things on January ist, 1901. The territory of the Kingdom of Hungary 
is excluded. In a note it is observed that judges within the meaning of the 
Staatsgrundgesetz are (i) in the highest Courts only the presidents, senate- 
presidents, and Hofrathe ; (2) in the Oberlandesgerichte and the Courts 
of first instance the presidents, vice-presidents, Oberlandesgerichtes-Rathe, 
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Landesgerichte-Rathe, Bezirksrichter, and in the Courts of first Instance 
certain Court secretaries and Gcrichts-Adjuncten. 

There are no unpaid judges in the service of the State ; but there are 
lay judges in the Handels-See-und Berg-Gcrichte. 





Number of Judges. 




Salaried. 


Unsalaried. 


Oberster Gcrichtshoff :— 






Presidents and Senator-Presidents 


6 


— 


rlotratne •.« ■•« .*• ••• ••• ••• ••• 


47 




Oberlandesgerichte : — 






Presiden ts and Vice-Presidents 


15 


— 


Oberlandesgerichte-Rathe 


181 


— 


Courts of First Instance : — 






Landesgerichte : — 






Presidents and Vice-Presidents 


126 


— 


Katne ••» >•• «■• ••• •• ••• ••• 


I»032 


— 


Secretaries and Gerichts-Adjuncten sitting as single 






luoges ••• ••• ••• ••• ••• ••• ••• 


697 


— 


Bezirksgerichte : — 






ixfttne ••* ••• ■•• ••• ••• ••• ••• 


555 




District Judges and Court Secretaries and Gerichts- 






Adjuncten sitting as single Judges 


1,882 


'— 


Total 


4,541 


— 


Belgium. 







Dr. Ch. de Launoy, Chef du Bureau de la Statistique au Minist^re de 
la Justice, in a valuable communication on the subject, gives the number 
of judges in Belgium as follows : — 

Number of Judges. 
Salaried. I Unsalaried. 



Court of Cassation 

Courts of Appeal 

Courts of First Instance 
Courts of Justice of the Peace 
Commercial Courts 



Total 




107 
448 

199 



754 



Denmark. 

The Director of the Bureau de Statistique de TEtat remarks : — 

£n Danemark, rdgle g6n6rale, les juges sont salaries, comme vous le verrez 
du tableau ci-apr^ L'exception se borne aux juges k connaissances sp6ciales, 
commerciales ou maritimes, de la Cour maritime et commerciale de Copenhague ; 
hers de Copenhague on peut nommer d'office de ces juges i connaissances sp^ciales, 
mais alors ils sont nomm^s ad hoc seulement, et encore cela arrive rarement. 
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Number of Judges. 




Salaried. Unsalaried. 


Supreme Court (including 12 assessors) 

High Court at Copenhagen (including 18 assessors ... 
Criminal and Police Court at Copenhagen (including 13 
assGssoi oj ••« ••• mt» ..r ••* •*• ••• 
Maritime and Commercial Court at Copenhagen 

High Court at Viborg (including 8 assessors) 

Courts of First Instance 


13 
19 

14 

I 

9 
130 


40' 


Total 


186 


40 



France. 





Number of Judges. 




Salaried. 


Unsalaried. 


Court of Cassation ... ... ... ... ... ... 

Courts of Appeal 

Civil Tribunals of First Instance 

Tribunals of Commerce 


49 


^^"^ 


Total ... ... 


t 

7,803 - 

1 



Germany. 

In a communication received from the Imperial Statistical Office it is 

said : — 

Ueber die Ziffem der unbesoldeten Richter und zwar sowohl der unbesoldeten 
Berufsrichter, der Gerichtsassessoreo, wie der Laienrichter (SchGfifenrichter, Han- 
delsrichter, Gewerberichter, Cjeschworenen)— kOnnen wir Angaben nicht machen. 



Total Number of Judges 



Number of Judges. 



Salaried. 



8,186 



Unsalaried. 



Hungary. 

In a communication from Dr. John Marshalks, Director of Judicial 
Statistics, Buda-Pesth, it is remarked : — 

On affairs involving a claim of money up to 40 crowns (l crown = about 
i shilling), and also as to certain offences in Hungary, the magistrate of each 
community is competent to decide. There are nearly 17,000 communities in 
Hungary. The magistrates are elected, and have no fixed appointments. There 



* Thirty commercial and ten maritime assessors. 
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are in Hungary four.grades of Courts of justice : the Royal Curia (High Court of 
Justice), Rojral It^lOtdbla, 67 Royal TOrv^nysz^k (nearly in each county), and 38$ 
Royal Jarftsbir6s^ok (nearly in each district). ^ 





Number of Judges. 




Salaried. 


Unsalaried. 


Royal Curia : — 

President and Vice-President 

Presidents of Senates 

J "•^Jj^^ ••• ••• ••• ••• •«• •■• •■• 

Royal It^lOtAbla :— 

Presidents ... ... ... ... ... ... 

Presidents of Senates 

J UOJJCS ... ... *•• ... .a. ... ... 

Royal TOrvdnysz^k and Royal Jiirisbirtei^ok (first 
instance) : — 
Presidents ... ... ... ... ... .,, 

Juu^e9 •*• ... ... ... ... ... ... 

^^ce-Judgcs 


2 

8 

68 

II 

21 

225 

63 
1,200 

1,060 


— 


Total ... ... ... 


2.658 


— 



Italy. 

The Director-Oeneral of Statistics, Signor di Negri, has kindly furnished 
the following interesting communication : — 
Justice in Italy is administered — 



(a) in civil matters by : 

Conciliaiari (justices of peace), 
Praetors (pretari)^ 
Ciyil tribunals, 
Courts of Appeal, 
Courts of Cassation ; 



(b) in penal matters by : 
Fetors {firetari)^ 
Penal tribunals. 
Courts of Appeal, 
Assize Courts, 
Court of Cassation (in Rome). 



Tbe conciliatori are unsalaried magistrates, with competence exclusively in the 
dvil matters. In each commune is an office of conciliation composed of one con^ 
cUiatore and one or more viceconciliaiori. Some communes have many offices of 
conciliation. They, as justices of peace, settle controversies voluntarily submitted 
to their examination, and, as judges, decide causes of a value not exceeding 
100 lire. 

The praetors {pretori) judge in first instance, as regards dvil matters, the causes 
of a value not exceeding i,Soo lire, and in appeal causes judged in first instance 
by the conciliatori. In penal matters the jurisdiction of the praetors extends to 
all offences punishable by imprisonment not exceeding three months, or confinement 

* Dr. Marshalks gives some details as to the salaries of the judges : President of the 
Royal Curia, ;f 1,041 13s. 4</., with ;f 125 allowance for rent ; Vice-President, ;f 875, with 
rent allowance of ;f 125 ; 8 presidents of the Senate, jfsoo, with allowance oi £%^ 65. 8</. ; 
33 judges, £^\6 135. 4^., with allowance of £&Z 6s, &/. ; 35 judges, £m 6s. &/., with 
allowance of ^83 65. &/. In the Royal " It^lOtabla " the salaries range from ;f 500, with 
allowance oi £%i 6s. 8«/., to £i(^ 135. 4(/. for 11 Presidents, to £2xA 6s. &/. or ;f2S0, with 
£4f> to £66 13s. 4</. allowance, for 225 judges. In the other Courts the salaries vary from 
^"333 65. 8</., with allowance oi £616 13s. 41/., to £^i 13s. 41/., with jf 16 135. 4</. allowance. 
The total remuneration of 2,658 Royal judges was jf 490,600 8s. 4^. 



S6 NUMBER OF JUDGES IN DIFFERENT COUNTRIES. 

not exceeding one year, or by fine not exceeding i,ooo lire. Appeal from the 
sentences of the praetors is allowed to the penal tribunals. 

The tribunals in civil matters and in the first instance are competent to try 
controversies of a value exceeding 1,500 lire, and on appeal all causes judged in 
first instance by the praetors. In penal matters they have jurisdiction in the first 
instance in ofifences punishable by imprisonment from three to five years, or by fine 
exceeding 1,000 lire. Appeal is allowed to the Courts of Appeal. 

Attached to each penal tribunal there is an " Ufficio d'Istruzione," composed of 
one or more judges (examiners), charged to enquire into penal proceedings. They 
have a supplementary appointment of 400 lire a year. 

The Assize Courts, composed of one Councillor of Appeal as President, and two 
judges of tribunal as assistants, with the assistance of the jury, have exclusively 
penal jurisdiction in all proceedings concerning crimes of a serious character, and 
the offences against internal and external security of the State. 

The Courts of Cassation in civil and penal matters have the power of reversing, 
for illegality, the sentences passed by inferior Courts or tribunals, not subject to 
appeal. The Supreme Court of Rome is exclusively competent in penal matters. 

The functions of public prosecutor before the tribunals and the Courts are 
performed by special magistrates named " Pubblico Ministero " — t.e.^ ProcurcUori del 
Re^ and SostituH ProcurcUori del Re before the tribunals; Procuratori Generali 
and SostiiuU Procuratori Generali before the Courts (of Appeal and Cassation). In 
the Court of Cassation of Rome there is also one Awocato Generale, 

The judicial training of the magistracy is acquired as udiiore (unsalaried) and 
aggiunto giudiziario. The uditori giudiziari^ after six months of judicial practice, 
and the aggiunti giudiziari may be authorised to perform the functions of vice" 
pretori. In this case the uditori have a salary of 100 lire a month. 





Number of Judges. 




Salaried. 


Unsalaried. 


Conciliatori ... «•• ••• .•• ••• 
Uditori giudiziari 

Aggiunti giudiziari 

x^retori ... ... ••« ^. •• ••• ... ••• 

Tribunali civili e penali : — 

X rcsidenti ••• ... «•• ••• *•• ••• •■• 

Vice Presidenti 

(jlUQlCl ... ... ... ... .«• ■•• *.• 

Corti di Appello : — 

Primi Presidenti 

* Presidenti di Sezione 

Consiglieri 

Corti di Cassazione : — 

Primi Presidenti 

Presidenti di Sezione 

Consiglieri ... ... ..• ... ... ••• 


250 
1,549 

162 

83 
1,023 

20 

32 
424 

5 

3 
94 


8,470 
250 


1, ocai ... ... ... 


3,645 


8,720 



' The salaries of the 5 Chief Presidents of the Corti di Cassazione are ;f6oo ; 
those of the 94 consiglieri, /360; those of the Pritm PresidenH of the Courts of Appeal, 
£sfio; those of the 424 consigUeri, ;f200 to ;f28o; those of the 162 presidents ^of the 
Civil and Criminal Courts, £2100 tO;f28o; and the 1,549 ^^ton* are each paid ;fil2. 
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The Netherlands. 







Number of Judges. 




Salaried. 


Unsalaried. 


Supreme Court : — 

President and Vice-President 

Counsellors 


• • ■ • • • 

• • a V •• 


2 
13 


— 


Five Courts of Appeal : — 

Presidents and Vice-Presidents 
Counsellors 


■ ■ ■ • ■ • 


10 
43 


— 


Twenty-three Courts of First Instance : — 
Presidents and Vice Presidents 

J UU CCS •■• ••• ••• ••• >•• 

Judges fM loco 


■ • • • • • 
• •• • * • 


40 
"23 


80 


One hundred and seven Cantonal Courts : — 

Judges of the Peace 

Judges in lo€0 


• • • • • • 

• • ■ ■ • • 

a • • • • • 


107 


291 


ToUP 


338 


371 



Norway. 

The following interesting account of the Norwegian Courts is sent by 
Mr. A. N. Kier, head of the Statistical Central Bureau : — 

I. 

Supreme Courts passing sentence in the last resort in all civil suits and also 
in certain kinds of the decisions in criminal cases. This Court has, besides the 
Lord Chief Justice, thirteen permanent members and nine members appointed 
in special cases. These are all salaried. 

II. — Civit Jurisdiction, 

1. First Instance, — The ordinary inferior tribunal is vested in the sorenskriver 
(country judge) in the country, and the byfoged (city judge) in the cities. There 
are altogether eighty-two sorenskrivers, each having his district, and twenty-three 
byfogeds. The smaller towns are within the adjacent country judges' district. In 
Christiania and Bergen there are Collegiate Courts, " Byretter " (Municipal Courts) 
composed in Christiania of the Chief Justice and fourteen assessors, in Bergen 
of the Chief Justice and two assessors. All these are salaried. 

For some special suits — for instance, maritime cases, cases pertaining to real 

* The same communication states: "There is no jury in the Netherlands; the coun- 
sellors, judges, attorneys, and clerks are salaried, except the judges in loco." 
The numbers of attorneys and clerks are as follows : — 

Supreme Court — I Attorney-General, 3 substitute Attorneys-General, 

I Clerk, and 2 substitute Clerks 7 

Courts of Appeal — 5 Attorneys-General, 6 substitute Attorneys-General, 

5 Clerks, and 6 substitute Clerks ... 22 

Courts of First Instance — 23 Attorneys, 33 substitute Attorneys, 23 Clerks, 

and 33 substitute Clerks II2 

Cantonal Courts — 107 Clerks and 40 Attorneys 147 



288 
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property (requiring local enquiries), and disputes between craftsmen and their 
employers — are appointed lay assessors. Of the latter, two are regularly picked 
out of a choice made by the Municipal Council. 

All cases are brought before a Court of Conciliation prior to their coming 
before the tribunal. There are 6ii districts of Court of Conciliation, with two 
conciliators each. The latter can also judge simple cases when the question is 
as to small amounts, but they cannot be considered judges ; they are non-salaried, 
performing duties of honour, receiving, however, fees from the parties. 

2. The Superior Courts^ pronouncing judgment in the second instance. There 
are three superior Courts, each with a Chief Justice, and two of them with two 
assessors, one with four assessors. 

3. In bankruptcy matters is appointed a chief Board of Liquidation, to which 
the case is appealed and which is vested in a chairman and two salaried judges- 
lateral. 

The liquidation of bankruptcies as well as of estates of deceased persons is 
heard by the ordinary inferior Courts, but the following cities have their own 
Probate Courts : Bergen (one judge), Stavanger (one), and Christiania (two). 

III. Criminal Jurisdiction, 

Petty cases are heard by the " Meddomsret.'* The graver cases and cases 
decided by the Meddomsret are heard by the " Lagmandsret " Qyxry). 

The Meddomsret is vested in the ordinary inferior judge and two lay assessors 
as dom s nutnd. In one country district and two cities there is appointed a special 
judge dealing with these cases. The Lagmandsret is vested in one lagmand 
(there are altogether five of them) and two judges-lateral (ordinary judges per- 
forming this duty as an extra function) besides ten lagretUmand, 

The meddomsmand and iagretienuMd are picked out of a choice selected 
by the Municipal Council ; they receive no salary, but are allowed travelling 
expenses. 

From the above it will be seen that there are really no unsalaried judges in 
Norway, though lay fellow-judges are appointed as well in certain civil cases as 
in all criminal ones in particular. 

Altogether the number of salaried judges is 172, of whom eleven (nine members 
of the Supreme Court and two judges-lateral of the chief Board of Liquidation) 
perform the duty as judges in addition to their ordinary occupations. 

Finally there are six military judges (five for the army and one for the navy). 



Number of Judges. 



Unsalaried. 



Supreme Court 

Courts of Civil Jurisdiction : — 

First Instance 

Superior Courts of Second Instance 
Appeal Court in Bankruptcy ... 
Probate Courts 

Courts of Criminal Jurisdiction ... 

ToUl 
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Russia. 

A very complete and detailed account of the members of the judicature 
in European Russia on January ist, 1901, has been kindly forwarded by 
the Russian Ministry of Justice. Among the chief facts mentioned 
are these : — 









Number 


of Judges. 


• 


Salaried. 


Unsalaried. 


Crinimal Court of Appeal : — 








Sitting^ in the Court 


■ •• 


• • • 


I 




sen Acors ■•• •«• ••• ••• .•• 


• •• 


■ • • 


20 


— 


Civil Court of Appeal : — 










Sitting in the Court 


• • • 


■ • • 


I 


— 


^^COnK/rS ••• •■• ••• ••• ••• 


• • • 


• • • 


25 


— 


Courts of Justice : — 










Senior Presidents 


• • • 


• • • 


10 


— 


Civil Department : — 










Presidents 


• • • 


• ■ • 


23 




Members ... 


• • • 


• •• 


los 


— 


Criminal Department : — 










Presidents 


• • • 


• • • 


IS 


— 


Members ... 


• • • 


• • • 


85 


— 


Circuit Courts and Justices of the Peace : — 










Circuit Courts : — 










Presidents ... ... ... ... 


• •• 


• « • 


88 


^— 


Assistant Presidents 


• • • 


• •■ 


155 


— 


Members (Civil Section) 


• •• 


• • • 


408 


— 


Members (Criminal Section) 


• •• 


■ • ■ 


^'J 


— 


County Members 


• ■ • 


• • • 


382 




District J ustices of the Peace 


• • • 


• ■ • 


901 


— 


Additional Justices of the Peace 


• • • 


• • • 


73 


— 


City Judges 


■ «• 


■ •ft 


406 


— 


Assistants of the Justices of the Peace 


• • • 


• • • 


37 


— 


Commercial Courts : — 










Presidents 


• • • 


• • • 


4 




Assistant Presidents 


• •• 


■ • • 


7 




Members ... ••• ••• ••• 


• • • 


• ■• 


12 


— 


Candidates for Membership (with the 


rights 


of 






Members) ... ... 


• •• 

• *• 


• • ■ 


7 


^"^^ 


Totol 


3,180 


— 



Sweden. 



From Dr. Georg Carlson, Chief of the Statistical Bureau of the Ministry 
of Justice, has been received this valuable communication as to the judges 
of Sweden : — 
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En ce qui conceroe les tribunauz de premUre instance^ il faut remarquer d'abord 
que les villes forment des districts judiciaires distincts des caznpagnes. Les 
campagnes sont divis^es en 119 juridictions {domsaga^ pi. domsagof) chacune 
avec son juge {haraedshoefding). Le tribunal cantonal se compose du juge 
comme president et de 12 assesseurs non l6gistes et non retribu^s, dont au 
moins sept doivent 6tre presents. Si les avis sont partag6s, le vote du juge 
decide, k moins que tous les assesseurs presents ne soient unanimes. Le 
juge est done en r6alit6 le seul qui juge et Tinfluence de r6l6ment populaire 
consiste surtout en la connaissance, qu'ont les assesseurs des personnes et 
des rapports du district. 

Le traitement du juge (haeradshoefding) varie entre un minimum de 4700 et 
un maximum de 8,900 couronnes (i cour. = i franc 40 centimes). Par rapport au 
traitement du juge les juridictions peuvent 6tre group^s comme suit : 



Traitement. 


Nombr^ de Juridictions. 


4,700 cour. ... 


• •• 


• • • • • • 








2 


5,100-5,500 cour. 
5,600-6,000 „ 


• • • 


• • • • • • 

« • • • • • 








13 
52 


6,100-6,500 „ 
6,600-7,000 „ 


• •• 

• •• 


• •« • • • 

■ • • • ■ • 








25 

17 


7,100-7,500 „ 
7,600-8,000 „ 


• • • 

• •• 


• •• • • t 

• ■ • • ■ • 








7 
2 


plus de 8,000 „ 


• ■ • 


• «• • •• 








I 




119 



En plus, les juges ont des Emoluments qui consistent principalement en droits 
sur les proc^s-verbaux et d'autres expeditions. Les juges devant payer eux-m6mes 
les frais d'administration (assistant judiciaire, copiste, certains voyages, etc.), c'est 
pour les couvrir que leur sont accord6s ces Emoluments, qui donnent cependant 
un exc6dant assez considerable. Les revenus du juge sont done plus grands que le 
traitement fixe. En eifet, ce n'est que par exception qu*un juge ait moins de 
7,000 cour. par an. Dans un grand nombre de juridictions les revenus peuvent 
monter k 8,000 ou 9,000 cour., et dans quelques-unes k 10,000 cour. ou mEme 
davantage. Pour certaines causes relatives k la delimitation des terres, il y a des 
tribunaux de partage, composes du juge du canton et de trois assesseurs experts, 
dans les questions agricoles, 61 us par les habitants et ayant le vote individuel. 
Ces demiers n'ont pas de traitement. 

Le tribunal de la ville se compose d'un mair {porgmdstare^ bourgniestre) et de 
deux Echevins au moins. Les villes payent elles-m6mes leurs juges. On n'a pas 
publie de compte rendu officiel des traitements de ces fonctionnaires, mais je 
peux toujours dire que les maires des grandes villes et de villes moyennes ainsi que 
les Echevins k Stockholm et Gothembourg, peut-Etre dans une ou deux autres villes 
encore, ont des revenus comparables k ceux des juges des campagnes. 

En deuxiime instance fonctionnent les trois cours royales {hofrmttet) savoir 
celles de Svea, de GOta et de Sk&ne-Blekinze. Les cours royale ont chacune un 
president qui a un traitement de 10,000 cour. Les membres sont de deux 
classes, conseillers et assesseurs, dont la competence et les fonctions sont les 
memes. Les assesseurs avancent k I'anciennite au grade de conseiller. 
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Montant des traitemeats : d'un assesseur 5,300 cour. par an et au bout de cinq 
ann^es de service comme assesseur 5,800 cour. par an ; d'un conseiller 6,400 cour. 
par an et au bout de cinq ann6es de service 7,000 cour. par an. 





Nombres 
des Conseillers. 


Nombres 
des Assesseurs. 


Total. 


de 9ve& ••• ... ... ... 

tl ^J'Ota ••• a,, ... ,,a 

„ Sk&ne-Blekinze 


14 
8 

4 


21 

12 
6 


35 
20 

10 




26 


39 


65 



' lis sont partag6s par divisions de 5 membres (2 conseillers et 3 assesseurs) 
chacune. Ces divisions sont au nombre de 7 : — 

A la Cour Royal de Svea, de 4, 
„ „ GOta, et de 2, 

„ „ Skftne-Blekinze, i. 

Le president et les membres d'une cour royale n'ont pas de revenus en sus du 
traitement fixe. 

Les membres de ces cours ne sont point mieux r6tribu6s que les juges des 
campagnes — plutdt le contraire, — vu le revenu extra assez considerable de ceux-ci 
gr&ce k rexc6dent des Emoluments sur les frais qu'ils doivent couvrir. Les juges 
des campagnes sont trte considerds ; Etant d*ailleurs bien payees, il n'est pas rare 
que ces fonctions soient recherch^es pas des membres des cours royales et d'autres 
fonctionnaires d*un rang plus elev6. 

La Cour Supreme est composEe de 18 membres I6gistes (conseillers de justice) 
dont chacun joint d'un traitement annuel de 10,000 cour., egal k celui du president 
d*une cour royale. Le President de la Cour Supreme est S. M. le Roi, qui ne 
prend cependant pas part aux deliberations, auxquelles preside le membre le plus 
ancien. 

Les causes sont preparees dans une administration speciale, le Conseil des 
referendaires k la Cour Supreme, dont les membres font ensuite les rapports des 
causes devant la Cour Supreme. Les 13 referendaires ont un traitement de 5,800 
k 6,400 k 7,000 cour. 

Les tribunaux militaires de premiere instance se composent de 4 officiers et 
d'un membre legiste. Le traitement de celui-ci est peu considerable, car le travail 
au tribunal ne prend qu'une tres petite partie de son temps. Les membres 
militaires ne sont pas payes extra pour cette charge. 

En deuxieme instance il y a une Cour Royale Militaire, composee.egalement 
de 4 MiliUires et d'un membre legiste (conseiller). Celui-ci a un traitement de 
4,500 cour. Les membres militaires ont moins. 

On pent appeler k la Cour Supreme dans laquelle siegent, pour les causes 
de justice militaire, 2 officiers generaux, qui remplissent cette fonction sans 
remuneration. 

La Cour des Comptes se compose d'un President (traitement 10,000 cour.) et 
de 8 conseillers (traitement egal k celui des conseillers des cours royales). 

L'Etat n'accorde pas de residence ni de loger k aucun des juges des differentes 
instances. 
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Number of Judges. 




Salaried. 


Unsalaried. 


Courts of First Instance 

Three Royal Courts of Second Instance 

Supreme Court .,. 

Cour des Comptes ... ... ... ... ... ... 


31 
9 


1,428 


A Wb&l ••• ••• ••• 


497 


1.428 



Switzerland. 

The position of Switzerland is peculiar. Each of the twenty-two cantons 
has its own judicial organisation and its own laws as to payments of judges. 
*^ The classes of judges," it is stated, in a communication kindly furnished 
from the Federal Department of Justice at Berne, " who are partly salaried, 
partly paid by fees, vary in the cantons." 

According to the Bundesgesetz iiber die organisation der Bundes- 
rechtspfl^e of March 22nd, 1893, the Federal Court (Bundesgericht) 
consists of — 





Number of Judges. 




Salaried. 


Unsalaried. 


OX C?UI I/Ci9 ■•• •■« ••■ ■• ••• ••• ••• 

Suppldants ... 


14 
9 


— 


Total ... 


23 


— 



As an example of the cantonal judicial system I take from Adams and 
Cunningham's Swiss Confederation (p. 11 20) the following details as to 
one canton, the Canton de Vaud : — 



Judicial Establishment of the Canton de Vaud, 



Number of Judges. 



Cantonal Tribunal 

Nineteen Tribunals of Districts : — 
Presidents (i for each Tribunal) 
Judges (4 for each Tribunal) ... 

Judges of the Peace (i for each Ctrdt) 

Total 




Unsalaried. 




NUMBER OF JUDGES IN DmEERENT COUNTRIES. 63 



\ 



Summary of the Number of fudges^ Salaried and Unsalaried^ of certain countries^ 
together with the proportions per 100,000 of estimated population. 



Country. 


Number of Judges. 


Number of Judges per 100,000 of 
estimated population. 




Salaried. 


Unsalaried. 


Toul. 


Salaried. Unsalaried. 

1 


ToUl. 


England 


276 


17,248 


17,524 


086 


5370 


5456 


Scotland 


76 




— 


176 






Ireland 


112 


4.897 


5,009 


2-49 


io8'8o 


1 1 1 *29 


Austria 


4,541 




— 


1735 


— 


— 


Belgium 


546 


754 


1,300 


801 


11*05 


1906 


Denmark 


186 


40 


226 


776 


1-67 


9*43 


France 


7,803 


— 


7,803 


20'l6 


— 


20*16 


Germany ... 


8,186 






14-63 


— 


— 


Hungary 


2,658 


— 


— 


1379 


— 


— 


Italy 


3,645 
338 


8,720 


12,365 


"•37 


2721 


38-58 


Netherlands 


371 


709 


6*53 


717 


1370 


Norway 


172 


1.232 


1,404 


783 


5608 


63-91 


Russia 


3,180 


— 




280 






Sweden 


497 


1,428 


1,925 


970 


2787 


37*57 


Switzerland : — 














Federal Court ... 


23 


— 




•70 


—^ 


— 


Canton de Vaud 


164 


^^ 




^^ 


— 


— 



Some remarks may be made on these figures which can be, as already 
stated, only approximately correct. Obviously the figures for those foreign 
countries tell of judicial systems very unlike ours ; systems with far more 
salaried judges than with us, and with assistant judicial functionaries unknown 
here ; systems with fewer unpaid magistrates than are found in England. 

Note. — It is difficult to obtain full and accurate information as to the total 
number of judges in the United States of America. There exists a Federal as well 
as a State judicial system ; and the term *' judge " is used somewhat loosely. The 
circumstances of the various States vary so much that figures which would include 
those for New York and Louisiana, Massachusetts, and Dakota would not be 
instructive. I have been kindly furnished with a copy of the Register of the 
Department of fustice at Washington, which gives the number of Federal judges 
as follows : — 





Number of Judges. 




Salaried. 


Unsalaried. 


Supreme Court ... ... ... ... ... 

Court of Claims ... ... ... ... ... ... 

Circuit Courts of Appeal 

Circuit and District Courts (including Territorial Courts) 

District of Columbia (Court of Appeals, 3 ; Supreme 

vX)urX| o^««a ••« ••« ••• ••• •■• ik*« 


9 

5 

55 
86 

9 


— 


X 0»Ai •«• ••• «»• ••• 


134 


— 
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In England the Courts of first instance consist of one judge; this holds 
good of the superior as well as the inferior Courts ; the Appellate Jurisdiction 
Act, 1876, s. 17, declares that "every action and proceeding in the High 
Court, etc., shall, so far as is practicable and convenient, be heard, etc., before 
a single judge." This is not true of Continental States, in all of which the 
Courts (with some exceptions) consist of three or more judges. 

As to France, M. Garsonnet observes — 

Un autre caractdre des juridictions Francaises c'est quelles se composent 
presque toutes de plusieurs juges et ne peuvent juger valablement que si un certain 
nombre d'entre euz ont pris part au jugement. La plurality de juges a toujours €t6 
reput^e chez nous une garantie trds efficace de bonne justice. 

M. Garsonnet mentions five exceptions, of which the only important one 
is the case of juges depaix,^ 

A tribunal of first instance is composed of a president, one or more 
vice-presidents, judges, and juges suppliants ; there being three, four, seven, 
eight, nine, ten, or twelve judges, and there being three juges suppliants in 
Courts of three or four judges, four in those of seven or ten, ten in those 
of twelve judges.^ 

No judgment of a Court of first instance can be given by fewer than 
three judges, including the president, in civil and correctional matters, or 
by more than six." 

Each Court of Appeal has in addition to a president and presidents of 
chambers, at least twenty counsellors and at most forty. In the Courts of 
Appeal no decree {arrit) can be given in civil matters by fewer than seven 
counsellors including the president, and in criminal matters by fewer than five 
counsellors, the president included.* 

The Cour de Cassation is composed of forty-nine members. Each chamber 
can judge only with a minimum of eleven members.* 

In Germany much the same system prevails. The one judge is the 
exception ; a tribunal consisting of three or more judges is normal. That was 
held in the discussion on the Judicial Organisation Statute of 1877 to be the 

> Traite] ttc, de ProcSdurtf i. 67. See also the interesting note as to the systems 
prevalent in other countries. 
' Garsonnet, {.104. 

* Ibid, i. 114. 
< Ibid, i. 138. 

* Ibid. i. 159. The number of judges has greatly increased in France. It appears that 
there were about four hundred tribunals of first instance in France in 1815 (ReyUxions sur la 
Prttposiiion Undante a la RiducUon d$s Tribunaux^ p. 4). There are now more than ten times 
as many. I take this from M. Hanotauz's " Impressions de France/* Rfvug dis Deux MondeSf 
1901, p. 23. With reference to the Department of Aisne^ with 541,000 inhabitants, he says : 
" Le D^partement de TAisne relive de la Cour d*Appel d'Asni^res. Laon n*qu*un tribunal 
de premiere instance ainsi que les autres arrondxssements. Cela fiut dont 5 tribunaux de 
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best guarantee of justice. In the Amstgerichte one judge administers justice ; 
but the tribunal is, as a rule, composed of two members. Usually three 
judges sit, but in some cases seven is the minimum (Arts. 77, 81, 109, and 
140 of the Gerichtsverfassungsgesetz). 

The Italian civil tribunals decide by three members ; the Courts of 
Appeal by five. The Italian Corti di Cassazione sits with the number of 
seven members. 

In some of the Austrian Courts three form the minimum ; in the Ober- 
landesgerichte five form a quorum (Arts. 7 and 8 of the Law of 1895). 

One consequence is that, as the above table shows, the numbers of 
salaried judges greatly exceed in Continental countries those in England. 
The contrast between the latter and, say, France is remarkable. 

A further contrast is in the salaries of the judges. I give a few 
examples : — 

United States. 

Chief Justice of Supreme Court 2,100 

Associate Justices each 2,000 

District of Columbia, 

Chief Justice of Court of Appeal 1,300 

Associate Judges each 1,200 

France. 
Court of Cassation : — 

First President 

Three Presidents of Chambers 

Counsellors ... •.. ... ... ... 

Court of Appeal (Paris) : — 

First President ... ... ... 

Nine Presidents of Chambers 

Counsellors ... ... ... ... ... 

Other Courts of Appeal : — 

First Presidents ... ... ... ... ... 

Presidents of Chambers 

Counsellors ... ... ... ... ... 

The jngts de paix are divided into nine classes, with remuneration ranging 
from £jflo (in Paris) to £pz elsewhere. 

premise instance avec 76 presidents, juges, et greflSers. En autre il y a des tribunaux de 
Commeree 2i Saint Quentin, Choissy, Verbina^ Soiasons, des conseils de prudhommes k 
Saint Quentin, a Bohain et it Guise.'* Contrast these figures with the number of local 
Courts in, say, Gloucestershire or Somersetshire, with a similar population. As to the 
local Courts in Germany, see Introduction by M. Dubarle to his translation of the 
Gerichtsverfassungsgesetz. In carrying out the Law of 1877 were suppressed one supreme 
tribunal (with 73 members), 14 First Courts of Appeal (with 14 first presidents, 136 
vice-presidents, and counsellors), 39 tribunals of first instance (with 127 judges). 
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Germany. 

President of the Reichsgericht (with aUowance for rent) ... 1,250 
Presidents of Chambers (with allowance for rent) ... each 700 

Counsellors (with allowance for rent) each 600 

The remuneration of the presidents of the Oberlandesgerichte vary from £^j 
to ;^Soo ; presidents of chambers from j£3o6 to ;£7oo ; counsellors, ;£2oo to ;£6oo. 

In the Landgerichte the salaries of the presidents range from about £200 to 
£100 or £600} 

The judicial remuneration in Italy is even smaller, as appears above. 

A characteristic of the remuneration of the judges in Sweden, as explained 
in Dr. Carlson's interesting memorandum, is that they are paid partly in fees 
by the parties. Another peculiarity is that the judges in country districts 
are better paid than those in towns. 

It is unnecessary for me to draw attention to the contrast between 
the above salaries and the judicial salaries in England («.^., the Lord Chief 
Justice, ^8,000; the Master of the Rolls, ;^6,ooo; the judges of the 
Supreme Court, ^5,000). Nor need I add that the above figures, im- 
portant though they are, are by no means conclusive as to the com- 
parative cost of the administration of justice. 

' I take these figures from M. Dubarle's Coth d'OrgamsoHon Judkiairt AUgmand, 
The subsequent changes are, I understand, slight. 



EXTRA-TERRITORIAL JURISDICTION IN 

HONG-KONG. 

[Contributed by A. M. Latter, Esq.] 

To judge correctly of the success of the extra-territorial system it is necessary 
to watch its workings in a community essentially cosmopolitan, and probably 
there is nowhere to be found a more mixed collection of nationalities than 
in the treaty ports along the coast and rivers of China* The whole system 
culminates in the large port of Shanghai, where there are resident from seven 
to eight thousand foreigners and many more than half a million Chinese. 
It is here that his Britannic Majesty's Supreme Court for China and Corea 
sits, which is a Court both of first instance in Shanghai and of appellate 
jurisdiction from the Consular Courts of other treaty ports in China. The 
judicial centre of all the other Powers is also in Shanghai. 

BaoB of the Extra-territorial Court. — ^The broad principle on which 
the system of extra-territorial Courts rests is that in the case of any litigation, 
dispute, or charge, whether civil or criminal, the tribunal shall be the tribunal 
of the defendant's nationality, administering the laws at that time in force 
in the country of that defendant. That right was secured to the British by 
the treaty of Tientsin, 1858, Arts. 15, 16, and 17 ; to the French by the 
treaty of Tientsin, 1861, Art. 35 ; and all the other Powers have at various 
times secured similar privileges. By the operation of the most favoured 
nation clause, Art. 24 of the treaty of Tientsin, 1858, between China and 
the United States of America has secured to European Powers the right 
of trying claims against their subjects by their own officers sitting alone 
without the intervention or assistance of the Chinese authorities. Claims, 
however, against Chinese subjects are tried by the Chinese magistrate with 
the assistance of an assessor of the plaintiffs nationality. (See, as to the 
workings of a similar system in Japan under the old treaties, The Imperial 
Japanese Government y, F. and O, Company^ 1895, A.C. pp. 652, 653.) 

''ftuot Oentes, tot fora." — The result is that there are as many 
Courts sitting in Shanghai as there are nationalities, and that claims must 
always be presented in the national Court of him against whom the claim is 
made. It is proposed to consider these Courts, first as touching their 
inherent power and capacity, and secondly as to the nature of the law 
administered in them. 
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Foreign Plaintiff in British Court. — In the first place it should be noticed 
that where a plaintiff comes into the Court of a defendant of a different 
nationality to his own, the Court has no control or power over that plaintiff. 
In the British Court, by the Order in Council of 1886, s. 2, sub-s. ^, it 
is provided that a foreign plaintiff shall first of all file a submission to the 
British jurisdiction, but it is doubtful if this submission is worth the paper 
it is written on. If the foreigner perjures himself, or in any way conspires 
to defeat the ends of justice, the British Court would have no power to 
punish him except by a prosecution in his own Court, and in so far as the 
laws of that Court recognise the criminab'ty of his conduct. Similarly, if 
the defendant is not successful in his defence, but has a valid counterclaim 
against the plaintiff equal to or exceeding the amount of the claim, not only 
is the Court unable to enforce this counterclaim, but even to entertain it 
(TAe Imperial Japanese Government v. P. and O, Company , 1895, A..C. 644). 
The practical hold that the Court has over a foreign plaintiff is limited to 
the actual amount of that plaintiff's property which it is able to bring into 
its physical possession. 

Seoniity for CkMti. — For this reason all the European Courts in practice 
demand a considerable security for costs to be deposited on presentation of 
a claim. The Chinese or Mixed Court is the only Court where this practice 
is not in force. In the British Court it is provided by Order in Council, 
1886, s. 2, sub-s. b (iii), that the Court may order security to be given to its 
satisfaction, and it has been held that this may be done at any stage of 
the proceedings (Hung Chee Foo\ North China Herald^ September 15th, 
1887). A different but highly important limitation on the powers of the 
exterritorial Courts concerns the law that they are empowered to administer 
in questions of land. 

Land and the '^Lex lod.**— The principle that the law that governs 
land is the lex loci must be assumed to hold good, and consequently 
theoretically it is the Chinese law that must be administered by the British 
and other European Courts in China. In practice, however, lawyers have 
always assumed that English law applies in Shanghai, and the English form 
of conveyance is employed. It was held by Sir Nicholas Hannen C.J. in 
1899 {Watson v. Hanson : North China Herald^ June 12th, 1899, vol.^ Ixii. 
p. 1078) that English law governed the distribution of the real estate situate 
in China of a deceased person ; but it seems that this decision is now vitiated 
by the recent decision of the Privy Council on appeal from Zanzibar {The 
Secretary of State for Foreign Affairs v. Charlesworth^ Pilling 6- CV?., 1901, 
A.C. 373). The result of that decision would appear to be that in land 
cases the British Court not only must administer Chinese law or the lex 
loci^ but that it must take judicial cognisance of. the law of China and 
administer it as a Chinese authority {^bi sup, at p. 385). 

The Britiah System : Separation of Judicial and EzeeatLve Ofioei.^To 
turn from the extent of the jurisdiction of the various extra-territorial Courts 
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to the mode in which the law is administered by them, it is at the outset 
necessary to draw a clear distinction between the law administered by 
the British Supreme Court and that administered by all the others. The 
British system is the only one in which the judicial office is severed from 
the executive, and in which there is a judge whose duties are judicial 
and nothing else. The Chief Justice of his Britannic Majesty's Court 
consequently sits as a judge at home, and may be expected to administer 
justice with the same impartiality/ All the other Powers vest their judicial 
authority in their respective consulates, and the Consul-General or delegate 
of the consular office sits as the judge of the Court. The fact that the duties 
of a consul are in the first place executive necessarily tends to vitiate his 
capacity as a judge. The consular officials are not necessarily — and seldom 
in fact are — members of the legal profession, and the fact that it is the first 
duty of a consul to protect his own subjects necessarily clashes with his first 
duty as a judge. 

The Chinete Mixed Court — ^The same causes militate against the success 
of the Mixed Court, wherein a Chinese magistrate sits as judge with the 
assistance of an assessor of the plaintifTs nationality. Both the assessor 
and magistrate are too apt to become advocates of their respective nationalities 
and to bring matters to a deadlock or an unsatisfactory compromise. More 
seriously does this Court suffer from the want of legal training on the part of 
the tribunal and the absence of any system of law which it is supposed to 
administer. As an instance of the first may be quoted a Mixed Court 
judgment of which the writer has personal knowledge. " This case involves 
very many difficult points, and the parties must settle the matter among 
themselves and not cause any further litigation." As to the law that is 
administered in the Mixed Court, it is by treaty the law of the defendant's 
nationality ; that is to say, Chinese law. 

Its Defeetfl. — But the law of China is practically limited to criminal 

law, and is totally inadequate to the needs of the commercial communities 
at the treaty ports. The result is that the only idea of the law to be there 
administered both among the legal practitioners when in that Court and in 
the Court itself is a general idea of what is fair. The inherent capacity of 
such a Court to develop a system of the law of the custom of the port is 
wrecked by an unsatisfactory system of reporting and a multiplicity of 
assessors of various nationalities who do not consider themselves bound by 
previous decisions of the Court. There is a natural tendency to refer all 
commercial disputes to the arbitration of a merchant in the place, and this 
merchant attempts to decide the case according to his idea of the custom 
of the port But the privacy of arbitration prevents these customs from ever 
crystallising, and there is, further, a natural tendency on the part of a foreign 
merchant to decide that the custom is against the Chinese. 

The Extra-territorial Court of the Fature. — It will appear from the above 
that the exterritorial system is in its workings not a little confused. Every 
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civilised nation has its own Court, each administering its own laws, and 
with one exception through a tribunal not composed of professional men, 
while the busiest Court of them all, the Chinese or Mixed Court, dees not 
profess to administer any system of law at all. It is clear that with the 
growing size and importance of the European communities at Shanghai 
and elsewhere the system cannot last very long. The germ of the future 
administration of justice is perhaps to be found in the Court of Consuls, the 
Court in which suits against the Municipal Council, the governing body of 
Shanghai, must be brought. This is a Court which is established by the 
Land Regulations for the foreign setdements of Shanghai, and sanctioned 
by a memorandum signed by the Ambassadors or Charges d'affaires of Great 
Britain, Germany, France, Russia, and the United States of America, and 
dated October aist, 1869. This Court consists of a selection of the 
consuls of the various nationalities usually, three in number, and is presided 
over by the senior consul. It administers no particular system of law; 
but in spite of this defect its superiority in extent of jurisdiction and prestige 
seems to give to it a greater hope of further development than any of the 
other Courts that are established in the foreign settlements in China. 



THE EUROPEAN CODES. 

[Contributed by Edward Jenks, Esq.] 

Only a few words are necessary to explain the purport of the subjoined 
Table, the preparation of which, despite its apparent simplicity, has been 
attended with much difficulty and labour. 

No document has been inserted in the Table unless, to the best of the 
compiler's belief, it is authoritative — ut^^ actually binding on the tribunals of 
the country to which it refers. 

Only comprehensive enactments have been inserted — /.^., such as profess 
to embrace and state completely all the law on some great organic branch of 
jurisprudence. Thus, lengthy enactments, such as negotiable instruments 
lawSf bankruptcy laws, and inheritance laws, have been reluctantly ex- 
cluded, as not sufficiently comprehensive in scope to be called "codes." 
Doubtless this decision has banished matter which is of the highest 
importance \ but the line had to be drawn somewhere, and it seemed best to 
draw it there. 

On the other hand, comprehensive statements of law have not been 
excluded merely because some of their provisions have been repealed. To 
have adopted such a course would have destroyed the chief value of the 
Table. 

A few points of detail are worth mention. Codification is active in 
Hungary, and a Hungarian Civil Code may be confidently expected. 
Meanwhile, the Austrian Civil Code, though it was introduced mto Hungary 
in 1849, ^s °o longer in force there, having been repealed in 1867, except as 
to Transylvania and a few southern counties of Hungary proper, which 
formerly constituted the military frontier. 

The Svod Zakonov of the Russian Empire is not, so far as I can discover, 
a ''code'' in the usual sense of the term, but rather a digest, which is 
brought up to date at fixed intervals. Inasmuch, however, as it is authoritative, 
I have thought it better to retain it. 

The federal bond (Riks Akten) between Sweden and Norway is not, 
curiously, a " fundamental " law of either country, though the constitutions of 
each country are " fundamental." It is not unlikely that the bond between 
Austria and Hungary is of a similar character. 

The present Penal Code of Switzerland is confined to matters falling 
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within the special cognisance of the federal authorities. But a referendum 
in 1898 brought the whole subject of civil and criminal law (excluding 
procedure) within the competence of the Federation; and an admirable 
draft of a general Criminal Code has already been published. 

There are traces of a Portuguese Code of Civil Procedure ; but I have 
not been able to secure an accurate account of it. 

I regret that all my efforts have failed to obtain trustworthy information 
about the Greek codes. 

In conclusion, I must be allowed to express my sincere thanks to the 
diplomatic and consular representatives in England of the various European 
States, and to His Majesty's consular representatives abroad, who in many 
cases have taken infinite pains to answer my enquiries, and to obtain for me 
accurate information. Even with their help, I am painfully conscious of the 
deficiencies of my work ; without it I could not have ventured upon the task. 



EUROPEAN STATES. 



Name of State m^time Code. 



Austria 

Hungary ... 
Belgium 



Denmark 



France... 



German Empire 



Italy ... 



Netherlands ... 



Portugal 
Russia ... 
Spain ... 



Sweden... 
Norway 



Switzerland ... 



|cr la Marina 
ktile, 1877 



1891 
>jofarten| 1894 



Military or Naval Code. 



Militilrstrafgesetz, 1855 



CoHsiitutional Code. 



Militfirstrafgesetz b u c h, 
1873 



Codice penale militare 
marittimo, 1869 

Codice Penale per 
I'esercito, 1870 



C6digo de Justida 

Militar, 1890 
C6digo Penal de la 

Marina de Guerra 



Staatsgnindgesetze, 
1867 



Constitution Beige, 1 831 



Gnindloven, 1849 



Lois organiques, 1875 



Verfassung des Deut- 
schen Reichs, 1871 



SUtuto del Regno, 1848- 
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Grondwet, 1887 



Bundesgesetz fiber die 
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Truppen, 1 85 1 



Constitucion de la 
Monarquia Espaflola, 
1876 



men, 1 809 L ^i^^ 
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THE TERMS OF SURRENDER. 

[Contributed by Thomas Baty, Esq.] 

For the last time the South African Republic and the Orange Free 
State have received official recognition in an official document In the 
agreement signed on May ^isX^ the Boer leaders are described as the acting 
Governments of these States.. The agreement is not, as some expected it 
would be, a military convention by which the submission of rebels is accepted^ 
but a treaty by the terms of which two nations surrender their independence. 

Tenns of the Sunender. — There is no means provided by which they 
can insist on the observance of these terms. They have ceased to exist : 
and if Britain finds that compliance with the strict intention of the agreement 
would be inconsistent with the welfare and development of the Empire, 
or if she is disposed to interpret them in a sense which is not that of her 
Dutch subjects, there is nothing (except r^ard for her good name) to prevent 
her from doing sa If this is kept in mind, it will be seen that, if the treaty 
is not an absolutely unconditional surrender, it comes extremely near it 
Examining the terms of the document, it will be noted that the conquest 
of the Republics is to be implied from the surrender of their forces in the 
field. To have included among the articles an express deditio of themselves 
by the acting Governments would have thrown into too clear relief the fact 
(sufficiently obvious as it is) that they were recognised as such by the British.. 
The leaders promise that their forces shall lay down their arms and recognise 
the King-Emperor as their lawful Sovereign: it is judiciously not stated 
when he became such. Their soldiers operating outside their territory 
will be readmitted to it on adhering to his Majesty. '' Prisoners of war " 
outside Simth Africa will be allowed home on the same terms. The fact that 
this class of persons are styled " prisoners of war " is conclusive to show that 
they were not, up to the time of the treaty, subjects of Great Britain. If 
they had been, there would have been no colour for their indefinite detention 
as prisoners of war, and each of them would have been entitled to be brought 
to speedy trial as a rebel and a traitor. It may be convenient to accord 
to subjects the privileges of belligerents ; but, unfortunately, it is not legal. 

Britain undertakes to restore these enforced emigrants to their homes 
as and when practicable, and not to molest them, nor those who have 
surrendered, in person or property. This does not provide for the case 
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of individuals who are (i) not members of the surrendering forces, (2) nor 
of the forces in the field elsewhere, (3) nor prisoners outside South Africa. 
But, doubtless, a liberal interpretation will include all the subjects of the late 
States. The only difficulty is occasioned by the pointed way in which 
prisoners within South Africa seem to be excluded from benefit It is hard 
to guess the purpose of this : and if the exclusion is held to apply to the 
inmates of the concentration camps, it will be a very important matter. The 
" property " of which Britain undertakes not to deprive these people must 
probably mean the property to which they may be at present entitled. The 
clause can hardly mean that confiscated property will be restored — its words 
are ". . . will not be deprived of their . . . property." But confiscating by 
proclamation introduces a difficulty. It is not easy to say whether property 
so confiscated will be considered as property of which the former owner will 
be considered to be "deprived" by its being retained; and there will 
doubtless be plenty of work for the repopulation commissions which are to 
settle the country. By the rules of warfare, apart from treaty, it is perfectly 
legitimate to confiscate the enemy's movables, and it is not *' depriving " 
him of them to keep them afterwards, when the property has once passed. 
Immovables stand on a difierent footing : and as they could not be validly 
confiscated, except on the assumption of an efiective annexation having long 
since taken place, it would seem that in retaining £&rms the conquerors would 
be really " depriving " their owners of property. And it seems admitted that 
there is no intention of the kind. The modem practice of refraining from 
confiscating movables (which is passing into a duty) is said by Wheaton to 
extend to cases " even of an absolute and unqualified conquest of the enemy's 
country." 

As to the persons of the individuals in question, it is clear that they 
become British subjects, and, as such, it is not clear how their return to 
the Transvaal can be prevented, except by legislation. Equally plainly, those 
classes of persons who are not expressly included in the surrender and 
repatriation provisions, but who were subjects of the late States, must have 
become clothed with the British national character. So that Mr. Kruger, 
no less than General Botha, is now entitled to the protection of the King- 
Emperor, and is bound by the duties of his subjects. It might, perhaps, 
have been expressly provided that this transference of national character 
should only operate in the case of certain classes — ^.^., those who should 
individually accept the new rigime. But that has not been done, and it is 
questionable whether it could have been done. If an old State had been 
left subsisting, it might well bargain to retain some of its former subjects. 
But a State which has absorbed the old one can hardly leave its subjects 
derelict. 

The Asmeity Clauie. — The clause usual in treaties of peace follows, 
which grants an amnesty for acts done in prosecution of the war, the 
exceptions being very properly limited to specified and determined cases. 
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Next comes what are really (for it would be absurd that Britain should 
seriously think of wreaking vengeance on the surrendered burghers) the 
most important clauses in favour of the Dutch. The Dutch language will 
be taught in public schools, where the parents of the children desire it, and 
it will be allowed in Courts of law when necessary. The clause does 
not guarantee that other school subjects will be taught in Dutch, nor 
that European immigration shall not swamp the desires of the Dutch parents. 
Consistently with this provision, a small English majority in a township 
might have the whole school instructed in English. It would be a 
strict compliance with it, even in a purely Dutch district, to teach Dutch for 
an hour a day. As to the use of the language in Courts ^* when necessary 
for the better and more effectual cuiministration of justue^^ this need not 
cover more than the allowance of an interpreter, as in Wales. It is to be 
inferred that a generous reading of the clause will extend to advocates the 
privilege of pleading in Dutch, and to judges the obligation of under- 
standing it, in all districts where there is a considerable Boer population. 
Rifles, when required for protection, will be licensed. 

Clause 7 contains a curious sliding scale of governmental institutions. 
"Military administration" is to be replaced by ''civil government"; and 
that, in its turn, is to be reinforced by " representative institutions," which 
are, however, not to constitute, but to " lead up to " self-government. This 
is, of course, the self-government of a colony, which is limited by Imperial 
convenience. 

The Oeneral Debt : Taking over. — The advance of a certain sum to cover 
the cost of repatriation had been anticipated. In addition, receipts by 
commanders for value and a particular class of notes of the South African 
Republic will be considered as war losses, and recouped out of the sum in 
question. No provision is made as to the assumption by Britain of the 
general debt of the Republic On principle, it ought to be taken over \ and 
the fact that it may have been incurred in providing armaments should make 
no difference. Such preparations form a large part of the expenditure of 
every State. It is a corollary from the provisions for re population, and a 
necessary condition of the success of the process, that no special tax is to be 
levied on land for the expenses of the war. " Landed property " is the 
phrase ; but it seems that the Secretary for the Colonies does not think that 
it includes the produce of land, since he regards it as leaving it open to 
tax the mines. Possibly the Boers will not object. 

The War and fhe Law of Contraband. — ^The war which has now closed 
has not been devoid of interest to the publicist. It has raised at least 
one point of International Law of first-class importance. The question 
of contraband goods in transit to a neutral port gave occasion for some 
extremely plain speaking, and a Departmental Commission is at present studying 
the question. Their skilled advisers will, we may hope, be imbued with 
the spirit which made this country refuse to recognise the new rules of the 
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armed neutrality as law simply because they commended themselves to 
Continental theorists. Yet over-confidence would not be justified. To the 
regret of those who think that the welfare of the world is forwarded by 
safeguarding the certainty of the rules of the law of nations. Great Britain 
showed herself disposed two years ago to abandon the attitude she took up 
in this matter so strongly during the American Civil War, and to fall in with 
modem Continental theories of subjective intention which would cause 
endless embarrassment and distress to neutrals. Her old laws were good 
enough for her in the great days of Scott, and Grant, and Pitt. Emden was 
a kind of Loren90 Marquez, easy of enemy's access ; and yet she disdained to 
treat it as a terminus for contraband. To those who are fond of denying the 
force and authority of International Law, the undisturbed voyage of the 
Gelderland offers a singularly instructive spectacle. The warship of a small 
Power, she offered a safe asylum and conveyance to Europe to the arch-enemy 
of the leading maritime nation on his avowed mission to gain support for his 
country at the courts of Berlin and Petersburg and in the salons of Paris. 

The right of our late enemies to sue in English Courts will be revived, but 
the partnerships determined by the war will remain dissolved. It seems a 
curious question whether the purported annexations of two years ago 
conferred on the Boers the right to sue in the Courts of this country. It is 
the fiishion with modem tribunals to accept the certificate of the Foreign 
Office that a country is or is not independent as conclusive, lliey do not 
think themselves warranted in enquiring whether the executive definition of 
independence amounts to real independence or not. Much less would they 
enquire whether a govemmental proclamation of annexation amounted to a 
valid annexation of which they were bound to take cognisance. It is 
a somewhat startling instance of judicial dependence on the executive ; but 
it seems a necessary deduction from iht/ohor and Spilsbury cases. 



PRESUMPTION OF DEATH UNDER THE 

GERMAN CODE. 

[CofUributed by James S. Henderson, Esq.] 

The Sole of Kngliih Law. — In England the general rule as to presumption 
of death is thus stated in Stephen's Digest of the Law of Evidence : *' A person 
shown not to have been heard of for seven years by those (if any) who if he 
had been alive would naturally have heard of him, is presumed to be dead, 
unless the circumstances of the case are such as to account for his not being 
heard of without assuming his death.'' But while this is the general 
rule, the Court may presume a person's death without regard to the time 
that may have elapsed since his disappearance {In the goods of Matthews^ 
1898, P. 17). The absent person having been judicially presumed to have 
died, his property is distributed on the strength of that finding among those 
who would take it if it were actually proved that he was dead. But suppose 
that in point of &ct he still lives and returns to claim his own, what then ? 
If his rights have not been barred by the Statute of Limitations, he is entitled 
to restitution of his property. But what if he left a wife, and she, as did the 
wife of Enoch Arden, has remarried ? English law deals with this awkward 
situation with brutal simplicity. The second marriage is treated as a mere 
nullity and children bom of it are illegitimate. No regard is had to the 
bona fides of the parties ; the absent husband in all probability has been guilty 
of what may be called gross neglect in having deserted his wife for long years, 
but all this will avail the poor woman nothing ; no Statute of Limitation runs 
in her favour save as exempting her firom criminal liability in respect of 
having committed bigamy. This is the sole concession made to her by the 
law of England. 

The Law of SooiUuid.— In Scotland the subject is to a large extent 
governed by Statute. In 1881 the Presumption of Life Limitation (Scotland) 
Act was passed, but that enactment has been repealed and replaced by the 
Presumption of Life Limitation (Scotland) Act, 1891 (54 & 55 Vict., c. 29). 
By s. 3 of this Act it is provided that where a person has disappeared and 
has not been heard of for seven years or upwards the Court may on a petition 
presented by any person entitled to any property, real or personal (except 
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under a policy of insurance on the life of the absent person ; as to this the 
Act has no operation : see s. 1 1), on the death of such absent person, and after 
such enquiry by advertisement, or otherwise, find that the absent person 
died on some specified date within seven years, or where no evidence on that 
point is obtainable, find that he shall be presumed to have died exactly seven 
years after the date on which he was last known to be alive ; and on such 
finding the petitioner may make up a title to, and enter into the possession 
and enjoyment of, the property of the absent person as if he had actually died 
when he is presumed to have done so. This section does not, however, 
entitle any person to the intestate movable succession of the absent person, 
if the latter was not a domiciled Scotsman at the date when he is held to 
have died. It is, of course, foreseen that the presumed dead man may not 
in fact be dead, and that he may return and claim his property ; accordingly 
ss. 6 and 7 make provision for such a contingency. Under these sections 
he (the real owner) is entitled to restitution of his property or its value, free 
from any encumbrances not attaching to it at the date of the decree of the 
Court, provided he makes his claim within thirteen years fix>m the time when 
the title of the petitioner under s. 3 accrued, but he is not entitled to any 
of the income which has accrued prior to notice of his claim, and he is 
bound to allow for any meliorations made upon the estate by the person 
called upon to make restitution. This Statute, it will be observed, deals 
with the case of a person who has disappeared for at least seven years ; other 
cases still have to be dealt with under the common law and facts shown to 
warrant the Court holding that the absent person is dead. It will further be 
noticed that the Act does not touch the question of the absent person's 
domestic relations, but is concerned solely with regulating the disposition of 
his property. If he has left a wife and she has entered into a second marriage, 
believing the absent husband to be dead, such second marriage, as is 
the case in England, is void, where it appears that the first husband was 
alive at the date of its celebration, but the children born of it are deemed 
legitimate, provided their parents, or, according to Lord Eraser, one of them, 
bona fide believed that the husband of the first marriage was dead (see Eraser, 
Husband and Wife^ voL i. pp. 151 et seq,\ Parent and Child^ 2nd ed. 
pp. 22 et seq.). In thus humanely, although somewhat illogically, recognising 
the legitimacy of the children of a marriage which it declares to be void, 
the law of Scotland prefers the more generous rule of the Canon Law to the 
harsher provision of the law of England. 

Provisions of the Oennan Code. — Now, turning to the German Code, 
we find that it contains elaborate and very precise provisions on this whole 
subject. The rules as to presumption of death are contained in §§ 14 to 20. 
By § 14, a person may be declared to be dead if for ten years no information 
is forthcoming as to his continued existence, but such declaration cannot 
be made before the end of the year in which the missing person would 
have completed his thirty-first year. If, however, the absent person 
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would have completed his seventieth year, the declaration of his death 
may be made if five years have elapsed since he was last heard of. These 
periods of ten and five years respectively begin to run from the end of the 
last year in which the absent person is shown to have been alive. The 
three following paragraphs make provision for certain special cases. 

IQsiiiig in Gate of War or Lost Vesiel. — § 15 enacts that a person who 
has taken part in, and been missed during, a war, and of whom no in- 
formation has since been obtained, may be declared to be dead, if three 
years have elapsed since the date of the treaty of peace between the 
belligerents, or, if no treaty has been concluded, where the like period has 
elapsed since the end of the year in which hostilities terminated; by § 16 
it is provided that if the person who has disappeared was on a ship which 
has been wrecked, and no information has since been obtained regarding 
him, he may be declared to be dead after the lapse of one year fi-om the loss 
of the vessel. The loss of the vessel is presumed if it has not reached its 
port of destination. Or, if it had no fixed destination, has not returned, after 
the lapse of one year in the case of voyages in the Baltic, two years in the 
case of voyages in other European waters, including the whole of the 
Mediterranean, the Black Sea, and the Sea of Azov, and three years in 
the case of voyages in extra-European waters — these periods being reckoned 
from the commencement of the particular voyage. If, however, information 
concerning the vessel has been received, the requisite period which must 
have elapsed as a condition to the pronouncement of the declaration of 
death begins to run from the time when the vessel left the port or place at 
which she was last heard of. By § 17 a person who, under other circum- 
stances than those specified in §§ 15 and 16, has been exposed to great 
danger, and since then has been missing, can be declared to be dead if, since 
the occurrence through which his life was imperilledi three years have 
elapsed. The particular time at which the missing person is presumed to 
have died is declared by the decree, and is ascertained according to the rules 
laid down in § 18, which prescribe that so far as the date is not otherwise 
fixed, the death is to be taken to have occurred 

(i) In cases falling within § 14, when the declaration of death is 

permissible — /.^., immediately on the expiration of the periods 

of ten or live years therein mentioned ; 

(2) In cases falling within § 15, at the time when peace was concluded 

or at the end of the year in which the war terminated ; 

(3) In cases falling within § 16, at the time when the vessel was wrecked 

or when it is presumed to have been lost ; 

(4) In cases falling within § 17, at the time when the occurrence 

which imperilled the life of the person took place. 
The time is arrived at still more definitely by the additional clause to the 
same paragraph (18), which declares that if the death is ascertained to have 
taken place on a particular day, without further details, it is to be taken 
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to have occurred at the end of that day. § 20 provides for the case of 
several persons perishing in the same disaster ; it declares that in such a 
case all are to be taken to have died at the same moment. 

Deolaration of ]>eaih where Penon Living: Property.— Having thus 
noted the rules prescribed by the Code for having it judicially declared that 
a missing person is dead, we have next to enquire how it deals with the case 
of a person so declared to be dead, but who in fact is still alive. As to his 
property, the Code allows him to demand restitution from the person in 
whose possession it is, on making compensation to such person for all sums 
expended thereon by him so for as these are not recouped by the property 
itself; allowance must also be made for sums expended in freeing the 
property from encumbrances. If the property cannot be restored in specie, its 
value is to be paid (§ 2031). A claim for restitution is barred after the lapse 
of one year from the time when the person entitled to make it first has 
knowledge of the judgment declaring him to be dead (idid.). 

Demettic Belationa: BigamoTis Marxiage.— Then as to his domestic 
relations : the Code (§ 1348) recognises the validity of a marriage contracted 
by a party to a previous marriage whose spouse has disappeared and been 
judicially declared to be dead, except where dofA parties to the second 
marriage were aware at the time of contracting it that the missing spouse of 
the first marriage was still alive. The contracting of the second marriage 
operates the dissolution of the first, and this is so although the declaration 
of death is subsequently set aside. If, however, steps are taken before a 
second marriage has been contracted to impeach the decree declaring the 
absent person to be dead, the other spouse cannot validly contract marriage 
until the question has been disposed of, unless, indeed, such proceedings are 
only commenced ten years after the declaration of death (§ 1349). But 
while the law will recognise the validity of a second marriage in the circum- 
stances assumed, if acquiesced in by the parties to it, it allows them under 
the limitations prescribed by § 1350 the option of having it dissolved should 
it appear that the spouse declared to be dead is still alive. That paragraph 
provides as follows : '' If the spouse declared to be dead still lives, either 
party to the new marriage may impeach it unless he (or she) knew at the 
time of entering into it that the absent spouse was still alive. Proceedings to 
annul the new marriage can be instituted only within six months from the 
time when the party instituting them hears of the continued existence of the 
person declared to be dead. Such proceedings cannot be brought if the 
party entitled to attack the second marriage affirms it after becoming aware 
that the absent spouse is still alive, or if the marriage has been dissolved by 
the death of either party to it." If the new marriage is attacked by the 
spouse of the former marriage, he (or she) must grant maintenance to the 
other party, unless the latter knew at the time of contracting the second 
marriage that the absent spouse was then alive (§ 1351). The children 
bom of a second marriage entered into by a person previously married 
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who bona fide but erroneously believed that the other spouse of the previous 
marriage is dead are deemed to be legitimate (§ 1699). 

Poliey of Oerman Law. — From an examination of the foregoing provisions 
it will be seen that both as regards personal relations and property the 
German law differs in material respects from our own. It recognises the 
validity of what we term '' bigamous marriages," provided they are contracted 
in good faith, at the same time allowing either party to such a marriage, 
unless estopped by knowledge, to take steps to have it annulled within a. 
limited time if he or she so desires; but taking care to provide that the 
children born of such a marriage are to be considered legitimate even if 
the marriage itself is set aside. And as regards property, the Code gives 
the returning Enoch Arden a year from the time when he learns that he 
has been judicially pronounced dead within which to reclaim his property. 
At first sight it seems as if the framers of the Code were concerned more 
about preserving the property rather than the domestic rights of the absent 
person, for no power is given to him to challenge a new marriage contracted 
by the spouse he left behind him. But a little reflection will explain the 
apparent anomaly. Property can be restored, or its value repaid, without 
disturbing the domestic relations of the persons called upon to make 
restitution, but a marriage, with its manifold new relations cannot be 
undone without inflicting grievous injury on a whole circle of innocent 
people; and accordingly the power to inflict this injury is denied to the 
returning spouse, who by his absence and silence has contributed to bring 
about the altered state of things. In the terminology of our own law, he 
has estopped himself from complaining of the second marriage. 



STRAITS SETTLEMENTS: MALACCA LANDS. 

{CofUri^ted by the Hon. W. R. Collyer, Attorney-General^ Straits 

Sett/ements.] 

An Ordinance has lately been passed in the Straits Settlements with the 
short title of '' The Malacca Customary Land Transfer Ordinance, 1901/' which 
deserves a passing notice, because it is one of the few enactments of that 
colony dealing with and confirming institutions which had their root in a 
state of things which existed long before the ascendancy or even the arrival 
of the English. 

Legislation and fhe '< Loz looi " in the Straits Settlements. — Legislation 
in the Straits Settlements has followed the lines of British legislation as 
closely, probably, as in any colony. The settlements founded at Penang by 
Captain Light in 1786, and at Singapore by Sir Stamford Raffles in 1819, 
succeeded to no local system of government sufficiently organised to 
attract the attention or to merit the consideration of the newcomers. An 
heterogeneous foreign population joined the settlers and shared their fortunes. 
There was no setting up of an alien domination over an organised indigenous 
population, and the lex loci^ such as it was, never exercised enough influence 
over the inhabitants at large to call for the attention and consideration of 
the governing body, except so far as a regard for local custom may be 
indicated in the general direction given by the letters patent constituting 
the Supreme Court of Judicature, that due attention should be had to the 
several religions and manners and usages of the *' native inhabitants " (which 
appears, by the way, to be an early instance of the use of the word '* native " 
as equivalent to " non-European ''). 

Malaooa: Its Customazy Land Tenure. — ^The settlement of Malacca 
had an entirely different history. Founded by Albuquerque in 1511, and 
taken by the Dutch from the Portuguese in 1641, it had " enjoyed " European 
government for more than three hundred years when finally ceded by the 
Dutch to Great Britain in 1824. It might have been expected that, as in 
Ceylon and elsewhere, the Roman-Dutch law would have continued in 
operation after the cession. But probably Malacca was not considered of 
sufficient importance for the adoption of a system of law different from that 
in force in the other settlements, and no doubt the adoption of Roman- 
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Dutch law in one settlement out of three, and that the least important, would 
have been far from convenient 

There was, however, an important exception to the complete adoption of 
British law in Malacca. The Malacca customary land tenure was retained, 
though in the other settlements the law of real property, as modified by local 
enactments, prevailed from the first. 

The Malacca customary tenure is, in fact, the Mohammedan land tenure 
as received by the Malays, introduced, doubtless, by Arab influence, as part 
of the Arab civilisation and religion. Under it the land, for the purpose of 
cultivation, is held from the Crown (or from some other over-lord, the Crown's 
grantee), subject to the payment of tithe, the right of the lord to minerals, 
and the right of resumption for public purposes, or in case of non-cultivation 
for a period of three years. It is a hereditary right to occupy and cultivate 
the surface of the land under a superior lord who is the actual owner of the 
soil subject to the rights of the cultivator. 

Bateh and British Infineiiees. — ^Under the Dutch, the customary tenure 
of Malacca appears to have remained untouched, and was probably well 
understood. 

Several eminent Dutchmen appear to have acquired [ considerable landed 
property in the settlement, but they seem to have held their lands as over- 
lords, while the native occupiers remained in possession, paying their tithes 
and owing their duties to the private proprietor instead of the State. Under 
British government the principle of respecting local tenures of land has 
always been observed; and Malacca formed no exception to this rule. 
But whether from an imperfect understanding of the custom or from other 
causes, there is no doubt that the tenure of land in Malacca presented con- 
siderable difficulties, to obviate which an Ordinance was passed in 1886 
"to declare and amend the law relating to customary rights in land in 
Malacca." 

Two points may be observed with regard to this tenure of land : first, 
it is exceedingly well adapted for small holdings by peasant occupiers (all 
the State land in the Ottoman Empire is held under it, and as a system it 
leaves little to be desired); secondly, being par excellence a poor man's 
tenure, the British system of conveyancing, however admirable, is quite 
inapplicable to it. 

Land Segistration. — ^There has always been a system of registration for 
the Malacca lands ; but such registration has not conferred an indefeasible 
title, and though the operation of the Conveyancing and Law of Property 
Ordinance of 1886 was expressly excluded in 1890 from affecting the 
customary lands in Malacca, yet British conveyancing has played a laige 
part in the operation of every kind of transfer of such lands. The results, as 
might be expected among a population of very ignorant Malay peasants, 
have been often far from good — sometimes fiar from what the parties 
desired. 



84 STRAITS SETTLEMENTS: MALACCA LANDS. 

Xhe Kalaooa Ciutoiiiary Lands Tramfor Ordinaaoe, 1801.— The object 
of the present Ordinance is to legalise the existing system of r^istxation 
and to make title entirely dependent on registration, the primary evidence 
of title being the registration itself, while each occupier has an extract from 
the roister as his document of title. Transfers will be made at the Land 
Office in the presence of the parties or their agents, and no transfer will 
be valid unless made in accordance with the provisions of the Ordinance. 
Conveyances and mortgage deeds will no longer be necessary or even of any 
value, and it is hoped that the simplification of the method of transfer will 
be a real boon to the peasant occupier. The system is one which he under- 
stands and every precaution has-been taken to prevent fraud. 

The position of the customary holder will be very like that of the peasant 
occupier (not "proprietor" — ^the "proprietor" is the Sultan) in the Ottoman 
Empire. For each little patch of ground on which he grows his barley, sesame, 
or cotton, the Turkish peasant has a separate certificate, or kotchatiy equivalent 
to the Malacca extract from the register. He in general cannot read, and 
if called upon to prove his title to one of his plots, he hands his whole 
bundle of koichans to the Court to choose from. In the Turkish Empire 
these koichans are most miserable documents to look at — soft and ragged, 
and ready to fall to pieces. But the quality of paper is not the consequence 
of economy, but an intentional precaution against fraud, for no one can 
commit forgery by altering the writing on such paper. Probably, however, 
this is a precaution which the Malacca Land Office will not think 
necessary. 



NOTES. 

British Commeroial Travellers in Oermany. — "The municipal law of 
Germany," writes Mr. Julius Hirschfeld, " does not extend to foreigners an 
inherent right to cany on business in travelling about that country. The 
Act {Gewerbe-Ordnung) relating to such trading provides : ' Foreigners may 
be permitted to exercise their trade in travelling. The Federal Council is 
authorised to issue such orders as are requisite for the purpose ' (Par. 56 [^). 
The order regulating the conditions under which they may ply their trade 
is dated November 27th, 1896, and distinguishes between three cat^ories 
of foreign travelling traders, viz : — 

(i) The subjects of such States with which their position has been agreed 
upon by a special treaty ; 

(2) The subjects of such States with which a general commercial treaty 

containing the most favoured nation clause subsists ; 

(3) The subjects of any other nation with which no such convention 

is in force. 
" Travellers of the first class are, in conformity with those treaties, sub- 
stantially placed on the same footing as the natives, with special facilities as 
to general trading licences ; those of the second class do not enjoy quite 
the same advantages, but are entitled to take out a licence as foreign 
commercial travellers available for the whole Empire (subject to local 
taxation) ; traders of the third class, however, are in an altogether different 
position in so far as in their licences they are not characterised as com- 
mercial travellers but as itinerant dealers, and are thus placed on the same 
footing as hawkers and pedlars. Their licence is, as a rule, only avail- 
able for the administrative district for which it is issued, or extended to 
by the competent authorities, and must be renewed at least once a year. 
Licensees have to pay taxes in every particular State, and trading without 
a licence is punishable with a fine or imprisonment. 

" Since the Commercial Treaty between Great Britain and the Zollverein 
came, at the instance of the British Government, to an end in July, 1898^ 
the British commercial travellers would have been relegated to the last- 
named category. The Federal Council, however, decided in June, 1898, 
that the subjects and products of the United Kingdom and its colonies 
(except Canada) and possessions should, until further notice, be granted 
the same advantages as those of the most favoured nation." 
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The late ProfeMor Thayer and ** Obiter Diota."— The cause of legal 
education has sustained a severe loss in the death of Professor Thayer, of 
Harvard. In illustration of his methods an old pupil of his, writing in 
the CoiumHa Law Eeview^ says : '' The repetition of a single question which 
at the time seemed hopelessly tedious will never be forgotten. Scarcely 
a case was stated for months but what the first question asked was : ' How 
did that case come up?' He drilled into the minds of the students, as 
perhaps no other instructor has ever done, the absolute necessity of examin- 
ing a case, not from the point of view of what was said by the judge, but 
from the point of exactly what questions really were presented for legal 
decision. The precise points presented by the matter of an appeal were 
invariably determined before the opinion of the Court was at all considered. 
Dicta, however interesting as^ legal discussion, were carefully sifted out and 
plainly labelled. The importance of such a treatment of authorities was 
so emphasised that it could not be foigotten, and the good effects of 
that lesson, so well taught, will be appreciated by the students who sat 
under Professor Thayer so long as their practice of the law continues." 
Professor Thayer was, in the words of Holmes C. J., '' an example of what 
we need to see exemplified as often as may be — unadvertised quiet production 
of the first rate." 

Legal Ednoatioii and Law Beporting. — Professor Jethro Brown, in some 
recent articles in the Law Quarterly Review on " The Purpose and Methods 
of a Law School," dwells on the importance of teaching by cases and 
its value in impressing a principle of law indelibly on the mind. But 
why is it that neither he nor others who have touched this method of 
legal education draw the natural corollary, and emphasise the importance of 
law reporting as part of the training of the law student ? — law reporting, that 
is, of a thorough-going kind. To begin with, the student gains in this way 
an acquaintance with the procedure of the Court, with the different rdles 
in the legal drama played by judge, counsel, solicitors, witnesses, and jury, 
which is not to be got from text-books or lectures, or even the fabula acta 
of the moot He learns how cases are really tried. Then, in fashioning 
his report, the student has to sift the material facts firom those which are 
immaterial ; to state these facts in a dear and consecutive narrative, so as to 
disclose a cause, or alleged cause, of action. He has to examine for himself 
the authorities cited on each side, to weigh and consider their significance, 
and to range each under its proper head of argument Finally, he has to 
put the judgment, if it is an oral one* into the best logical and literary shape 
he can. The educational value of all this can hardly be overrated. In 
Lord Kenyon's day the students, as Lord Campbell tdb us, had their box 
in Court close to the Bench, and Lord Kenyon would often come and 
explain the record to them ; yet in modern methods even this modicum of 
Court training is neglected. 

The Liability of Telegraph Companies in Eogland and Amerioa.— A 
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telegraph company is not liable by English law to the person to whom a 
tel^am is sent for mistake in or misdelivery of the message, the theory 
being that there is no privity of contract, an9 any misrepresentation — ^looking 
at it from that point of view — is an innocent one only, for which no action 
lies. The inconvenience of this state of the law is forcibly illustrated in 
the leading case — Dickson v. Reutef^s Telegram Company (3 C.P.D. i ; 47 
L.J. CP. i), where the misdelivery of a telegram led to the plaintiff sending 
a consignment of barley which had never been ordered from Valparaiso to 
Liverpool, and incurring heavy loss in consequence. A medium of com- 
munication so much used by business men as the telegraph or cable ought 
to be as free as possible from error. American lawyers have realised this ; and 
in most of the States Acts have been passed to meet the difficulty. The effect 
of these Acts is that telegraph companies are made quasi-public servants, and 
are held liable for a high degree of diligence and a strict discharge of duty. 
The responsibility of the company is elevated above the plane of privity 
of contract, and is rested on the public duty which the telegraph company 
owes to the receiver as well as the sender. In some States the obligation of 
telegraph companies is still further extended ; so that a person, beneficially 
interested in the message, though neither the sender nor the receiver, may 
maintain a suit for damages for errors or for failure to deliver. Even in those 
States where there is no statutory provision imposing any duty to the public, 
telegraph companies are held to be engaged in a public employment, and to 
be under an obligation to receiver as well as sender to use due diligence in 
conducting that business. This is an instance of how law needs to be 
constantly adjusted to the changing conditions of modern life. 

The Vew Bvsnan Criminal Code. — Referring to the new Criminal 
Code in preparation in Russia, a well-informed correspondent writes : " The 
draft code upon which the Council of State is now engaged has been 
drawn up by an expert committee of jurists. The criminal law at present 
in force is the old Code of 1845 supplemented by various later enactments, 
and is no longer suited to the requirements of modem Russian life. The 
committee which is responsible for the new Code has devoted some fifteen 
years to its task. The main feature of the revised Code is that it does 
not seek, as is the case with the one at present in force, to define every 
separate crime which may be punished, but relies upon broad general 
definitions. Instead of the 171 1 paragraphs of which the old Code 
consisted, the revised one contains about a third of that number, in spite 
of the fact that it deals with a number of crimes which were unknown, 
or practically unknown, in 1845, such as blackmailing, strikes, and many 
others. It is interesting to note that strikes become criminal under the 
new Code when they are directed against the Government or when they 
lead to injuries to persons or damage to property. The old 'staircase 
of punishments,' to employ a Russian phrase, finds no place in the new 
Code. According to the old law the lowest punishment was a ' reprimand,' 
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and all other punishments were reckoned as equivalent to so many 
reprimands. The penal system was very complex, and included punishments 
of many kinds and grades, ranging from the reprimand to transportation 
and capital punishment. In the new Code all this is done away with, 
and imprisonment of various degrees of severity becomes practically the 
only punishment. The committee even recommends the entire abolition 
of the death penalty. The new Code endeavours to deal in a comprehensive 
manner with the difficult question of the estimation of the extent to which 
it is possible to hold a person responsible for acts committed in particular 
circumstances or in particular states of mind. This part of the Code, which 
includes the definition of the principles of the responsibility of minors, is 
the work of the well-known jurist, Professor Tagantzeff, the President of 
the Department of Criminal Cassation.'' 

Some Divoroe Statirtics.— Dr. Friedrich Prinzing in the Zeitsckrift fur 
Socialwissenschaft gives some interesting divorce statistics. The number 
of divorces in different countries depends, of course, largely on creeds and 
laws as. well as on national temperament and morals ; but, on the whole, the 
proportion of divorces to the sum total of married life is remarkably small 
among the European nations, ranging between 0*42 and 0*11 per thousand 
married couples. In Japan divorce is much more common, and in the 
United States the negroes largely swell the number. Everywhere it seems, 
however, on the increase. A significant feature in Germany is the growing 
number of divorces granted on the ground of mutual agreement. For the 
five years ending 1897 there were in Berlin alone 173, 302, 324, 416, 457. 
Children, as might be expected, are the best preventive of voluntary divorce. 
In. Berlin in 1897-8 in one thousand divorces the surviving children were 
as follows : no children, 54 per cent. ; one child, 21*3 percent ; two children, 
13*8 per cent ; three children, 6 per cent \ four children, 2*6 per cent ; five 
children, 1*1 per cent; six children, i per cent — a strong argument for 
large families. Early marriages among the poor cause much misery in our 
large towns ; they are also, to judge from Dr. Prinzing's figures, the least 
enduring unions. The vast proportion of divorces both of men and women 
are among those who married under twenty years of age. As marriage has 
grown later, the ratio of divorces steadily decreases, according to his statistics. 
Romance must reckon with this fact as best it can. For those about to 
" venture " it may be well to know that, according to Dr. Prinzing's figures, 
the most critical time for matrimonial fortunes — when divorces rule highest — 
is the sixth or seventh year after marriage. 

State Homes for Heglected and Delinquent Children. — In a recent 
number of this journal Dr. Fritz Rathenau gave an interesting account of the 
new German method of dealing with children by placing them in families. 
The same tendency in " child-saving work " is exhibiting itself in the United 
States. Laws have lately been passed (see Review of United States Legislation 
for 1901 : New York State Library) by Illinois, Pennsylvania, and Wisconsin to 
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regulate the treatment of neglected and delinquent children — ^for a distinction 
is drawn between the two classes* Under these Acts Courts for juveniles 
are established and a system of records of them is kept ; a right of petition to 
the Courts is given to resident citizens in the interests of such children ; and 
probation officers are appointed. The Acts forbid the commitment to gaol 
of young children; they are to be placed, in all cases where it can be 
done, in an approved family home and to become members of the family 
by a quasi-legal adoption ; and the Acts expressly declare that the care, 
custody, and discipline of a child in such a home are to approximate as 
nearly as may be to what would be given by the child's parents. Parole 
officers are appointed for juvenile reformatories — officers, that is to say, to 
inspect the homes of children " paroled " from such institutions, to see that 
they are suitable — and local boards are also provided to visit all institutions 
receiving children under the law. 

Yonfh and Liquor in Canada. — More and more the legislatures of the 
world are recognising that in children is the spes genii's, the best promise 
of social regeneration for each State. Not that one any longer imagines 
the youthful mind to be the sheet of white paper postulated by Locke, 
on which anything may be written. Heredity has already written there 
in its own invisible ink, to come out in due time. But much can be 
done: better the environment, shield from temptation — the temptation, for 
instance, of strong drink. We have done something lately in England 
to prevent children being familiarised with the public-house or getting a 
taste for drink by being sent for beer; and Canadian law, with the same 
benevolent intention, has enacted penalties against a publican who sells 
intoxicating liquor to any one under eighteen years of age. The effect of 
this prohibition came in question in the recent case of Perkins v. Braies 
(20 Rapports Judiciaires de Quibec, 536). A wedding party from the country 
adjourned after the ceremony to a hotel and ordered liquor to be served 
in the hotel parlour for the guests, among whom was a boy of fourteen. 
When the refreshments were brought the hotel-keeper declined to serve the 
boy ; whereupon his aunt, who was present with two of his uncles and a 
grand-uncle, took the glass of wine from the tray and gave it to the boy, who 
drank it The Court held that this did not make the hotel-keeper liable to 
a penalty. There is nothing in the law, it said, which forbids persons under 
eighteen years of age to use intoxicating liquor. The law is merely intended 
to make it difficult for them to obtain it and to prevent the seller from 
taking advantage of their youth and inexperience by selling them liquor. 
The boy was at the hotel under the care or tutelage of his relatives. It may 
have been injudicious on their part to give him wine, but the hotel-keeper 
was not to blame. 

Sovereignty and Leases of Territory.— In a brochure entitled '' Comment 
nous gouvemerons le Congo ? " a Belgian jurist of eminence discusses 
the question which has become important by reason of arrangements made 
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in Africa and China, " What is the eflfect of the lease of territories by one 
State to another ? " The arrangement between Great Britain and the Congo 
State of May 12th, 1894, so far as it still subsists, is a case in point Of the 
effect of this novelty Dr. Speyer naturally speaks with hesitation. But, 
reasoning from analogy, he conceives that the lease confers on the lessee 
all the rights of sovereignty, subject to the restriction that "il ne peut 
consentir aucune limitation definitive k ces droit, de maniire k ne pas 
porter atteinte aux droits du proprietaire." 

Tribal Law. — A model of what a study of the laws and manners and 
customs of a primitive people should be is to be found in Ober-Lieutenant 
Merker's account of the Rechtsvtrhdltnisst und Sitten der Wadschagga^ 
printed in Petermann's Mitteilungen aus Justus Perthes Geograpkischer Anstalt. 
It just answers the questions which a lawyer would put. It will be noted 
that this tribe, which practises polygamy, does not recognise marriage with 
a wife's sister, if the wife is not deceased. A widow with one or more 
sons living may not marry. The strangest feature of the law is that younger 
sisters may not marry without the permission of their elder sisters, if the latter 
are unmarried — ^a law which would find favour in some civilised communities. 
In a recent number of the Journal of the African Society is an account 
of "The Laws and Customs of the Fjort or Boirli Family, Kingdom of 
Loanga" Although the native language has no words for property, wills are 
recognised. A sale is valid when it is completed in the presence of witnesses, 
and the seller has blessed the transaction. " He lifts his hands to his armpits, 
and then throws them out towards the buyer, and breathes or blows on the 
thing sold." There is a check on prolonging proceedings at a trial or 
unduly spinning out the palaver. " Each day that the palaver lasts, each 
party pays the judge one large calabash of palm oil." Market law is recog- 
nised ; ''on the creation of a market, a gun is buried, and an agreement 
made that no arms of any kind may be brought there" — a ceremony which, 
firearms apart, recalls European mediaeval usages as to market law. 

The late Sir H. Jenkyns on ''BrititlL Bule and JurisdietioiL"— "We 
must not forget," said Chief Justice Marshall, "that it is a Constitution 
we are expounding." The late Sir Henry Jenkyns did not forget it; 
and this fact, coupled with his knowledge of legislative and administrative 
machinery, gives a peculiar value to his posthumous work, British Rule 
and Jurisdiction Beyond the Seas, edited by Sir Courtenay Ilbert, who 
adds an interesting biographical sketch of the author. It is no small matter 
merely to have the precise definitions which we get in this book, for few 
subjects are surrounded with more nebulousness. A " sphere of influence," 
for instance, is " a portion of a non-Christian or uncivilised country which 
is the subject of diplomatic arrangements between European States, but 
has not yet developed into a protectorate." A British "protectorate" 
[is " a country which is not within 1 the British dominions, but as regards 
its foreign relations is under the exclusive control of the King, so that 
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its Government cannot hold direct communication with any other foreign 
Power, nor a foreign Power with that Government/' Extra-territorial 
jurisdiction, consular jurisdiction, the position and powers of colonial 
governors, the relation of Crown colonies to the Home Government, are 
all matters — ^to name only a few— on which the inheritors of an Empire like 
ours sadly need illumination. The chapter on " Self-Governing Colonies, ''' 
which was pre-Australian Commonwealth, has been brought up to date by 
Mr. J. A. Simon. 

Parliament and the Channel Islands.— Few persons are probably aware 
that the Channel Islands — ^the sole remaining fragments of the Dukedom 
of Normandy — claim to have conquered England, and this claim is so far 
allowed that it is regarded as doubtful whether an Act of the Imperial 
Parliament is of its own force binding law there. This is how, according to 
Sir Henry Jenkyns's explanation, the difficulty is got over in practice. When 
an Act is intended to apply to these islands, a section is inserted authorising 
the King in Council to issue an Order for the application of the Act to 
these islands and requiring the registration of that Order in the islands, 
and the Order in CouncO is made by the King and registered by the States 
accordingly. 

Company Law in Canada. — Canada has just passed a new Companies 
Act consolidating the law of joint stock companies in the Dominion. The 
first thing which strikes us is the number of matters, usually left in England 
to the articles, which are made the subject of statutory enactment. To 
take an instance : under the new Companies Act, 1900, it is left to the 
shareholders to fix the minimum subscription on which the directors may 
go to allotment and commence business. Under the new Canadian Act 
the amount is fixed by the Act : a company is not to commence its operations 
or incur any liability before lo per cent of its authorised capital has been 
subscribed and paid for. In England, again, the minimum number of directors 
is always a matter for the articles. In Canada it is fixed by the Act. 
Looking at the way in which in England novel articles are put upon share- 
holders by promoters, there is a great deal to be said for the Canadian method. 
A new departure in the Canadian Act is to relieve persons who hold 
stock merely as trustees or executors from personal liability, and make the 
estate only liable. The hardship of trustees' personal liability under English 
law was pathetically illustrated in the Glasgow Bank catastrophe; but the 
conclusiveness of the share register was, and is, a fundamental part of 
the policy of our Legislature in conceding the privilege of limited liability. 
Another provision rather startling to English lawyers is allowing directors 
of a company to reduce the capital stock. The liability of shareholders ta 
creditors of the company at the date of the reduction, is, it is true, preserved ; 
but a liability to refund is ''a bird in the bush," hardly as good as the fund 
itself. With regard to dividends, the Canadian Act uses the somewhat 
enigmatical words, ''No dividend shall be declared which will impair the 
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capital of the company.*' This was probably inspired by the English decisions : 
Let V. Neuchatel Company 41 Ch.D. i ; Vemer v. General Trusty 1894, 
2 Ch. 239. In lieu of the preferential payment out of assets given to clerks 
and servants by English law on a winding up, the Canadian Act makes 
the directors jointly and severally liable for six months' wages. Comparison 
on points like these is mutually instructive ; but how did the framers of the 
Canadian Act come to put in a replica of s. 38 of our Companies Act, 1867 — 
the disclosure of contracts section — ^which has given our Courts so much 
trouble, and is now abandoned? 

The Xntemational Beg^tion of Balloons. — One of the subjects to be 
discussed at the next meeting of the Institut de Droit International is the 
regulation of ballooning {le rigime juridique des aerostats). It sounds super- 
fluous to announce the principle *' L*air est libre" as M. Fauchille does in 
Wi&projet de riglement. But he contemplates freedom which is very much 
like servitude. The zone of protection or isolation which may not be entered, 
on pain of incurring severe penalties, is large; the aeronaut even in time 
of peace must not penetrate ''k moins de 1,500 metres au-dessus de toutes 
les parties du territoire continental des £tats et k moins de 1,500 metres k 
compter de leur cdtes ou des ouvrages de defense install^ sur leur rivage." 
It is interesting to note the attempt which is made in the projet to apply 
to balloons the well-known distinctions between private vessels and ships 
of war. 

"-^ Bower of a « Vakil" in India to Compromise.— By English law 
counsel has authority over the action, the mode of conducting it and 
all that is incident to it, such as withdrawing the record, withdrawing a 
juror, calling no witnesses, assenting to verdict ; and this authority includes 
the consenting to a compromise of any matter within the action, unless 
counsel has received positive instructions to the contrary. In India it 
would seem from the recent judgment of Mr. Justice Banerjee in Bhut 
Nath Sircar v Ram Lall Sircar (6 Calcutta Weekly Notes, 82) that the 
appointment of counsel or a vakil does not by itself carry an implied 
authority to compromise ; there must be an express authority for this 
purpose. The appointment does authorise a vakil to make binding 
admissions before the Court in the course of conducting the case, but 
the learned judge draws a distinction between making admissions and 
entering into compromises. An admission made on any disputed point 
means only that the counsel or vakil Tsxa^sSng it declines to argue an untenable 
or an immaterial point ; a compromise means a good deal more : it involves 
the giving up by each party, in consideration of a compensating advantage, 
of what^ though tenable, may not be of so much value to him as what 
he secures in return, and "that," says the judge, "is a matter into the 
consideration of which a counsel or a vakil may not be quite competent 
to enter." An admission, moreover, leaves the ultimate decision of the case 
in the hands of the Court; a compromise really takes the case out of 
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the hands of the Court, so far as the determination of any question of 
law or fact is concerned, and requires the Court merely to record the 
agreement arrived at by the parties. Such, at least, is Mr. Justice 
Banerjee's view. Whatever may be the case in India, this is not so 
in England; the Court no doubt in ninety-nine cases out of a hundred 
assents to the compromise, rightly deeming the parties the best judges 
of their own affairs, but the Court retains its control of the action all 
the same. 

An Amerioan View of Baakraptey.— " In America," says Mr. Olmstead, 
writing in the Harvard Law Remew for June, "bankruptcy has come 
unfortunately to be regarded as a sort of poor debtor law, as a species of 
clearing house for the liquidation of debt, or, as some have expressed it, 
a ' Hebrew jubilee,' whereby the people at intermittent periods receive 
emancipation from their debts, are rehabilitated, and the 'dead wood' of 
the community is thereby eliminated ; " and certainly the spasmodic course 
of bankruptcy legislation in the United States gives colour to this view. 
Mr. Olmstead, who knows this subject well, goes on to contend that 
bankruptcy is in reality a "commercial regulation," and its true function 
collection and distribution of a debtor's assets among his creditors ; the relief 
of the debtor is, he thinks, quite a secondary consideration. Historically, 
no doubt, this is so. Distribution comes first, from the time when the 
Roman creditors carved up their debtor among them ; and later systems of 
insolvent administration, if they have not exhibited quite the fine logic of 
Roman law, have been true to its spirit. A barrister once charged by his 
circuit with unprofessional conduct in taking a half-guinea fee remarked : " I 
took all the poor devil had, and I hope you don*t call that unprofessional." 
Insolvent administration also took all the poor debtor had, and more, for 
it allowed unsatisfied creditors to seize his earnings as fast as he made them. 
This position of a debtor as a slave working out his debt to his creditors 
was not an incentive to industry, and the policy of later law, regarding 
not merely the interests of creditors, but the welfare of the community, has 
superseded it by the principle of bankruptcy. The debtor gives up all he 
has and starts a free man — ^relieved from his incubus of indebtedness, 
and with a chance of making himself once more a useful and self- 
supporting citizen. Under this system the key of the situation is the 
discharge. laxity in granting it may easily have most mischievous effects ; 
but the wide discretion now given, by English law at least, to the Court 
to graduate the terms of discharge to meet the circumstances of each case 
— ^to take cognisance of offences against the bankruptcy law and to distinguish 
misfortune from misconduct — constitutes a judicial censorship of the greatest 
value to commercial morality, and reconciles, as far as is possible, the 
interests of creditors, of debtors, and of the State. 

Mixed Marriages in Egypt. — One of the most vexed questions, 
according to Mr. M'llwraith, the Judicial Adviser in Egypt, is the nationality 
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of a European woman who marries an Ottoman subject. The Mixed 
Tribunals have decided as regards the French and Italian woman that 
she retains her nationality, on the ground that according to French and 
Italian law the woman who marries a foreigner only loses her original 
nationality if the law of the State of which her husband is a subject confers 
upon her the nationality of the husband, and that it had not been shown 
that the Ottoman law did confer the Ottoman nationality on a European 
woman who married an Ottoman. On the other hand, the French Consular 
Court has held that a Frenchwoman who marries a Turk becomes a Turkish 
subject, and this view is likely to prevail. In the case of an Englishwoman 
the effect of s. lo of the Naturalisation Act, 1870, is to make her a 
subject of the State of which her husband is a subject, and the practice 
of the Consular Courts both in Egypt and Constantinople is to treat such 
women as Ottoman subjects. This is on the assumption that the marriage 
is valid; but is it valid? Is the marriage of an Englishwoman with a 
Mohammedan, whose personal law allows him to have four wives and 
to divorce all or any of them at a moment's notice, and which is therefore 
a polygamous or a potentially polygamous union, a Christian marriage 
as that term is understood in our Courts, ** the voluntary union," that is, 
"for life of one man and one woman to the exclusion of all others"? 
Mr. Justice Stirling, in the Baralong case, held not; but Sir Dennis 
Fitzpatrick, in his recent article on '' Non-Christian Marriage " (Journal, 
Nos. 7 and 8), seems in favour of the Courts taking such marriages as they 
find them established by the law under which they were contracted. 

The Bouroas of Slavonio Law. — Professor Sigel, of Warsaw, in his 
Ilchester Lectures delivered at Oxford, lifts the curtain on a national 
drama too long neglected by jurists — a drama which, in Russia, is even 
now being unrolled before our eyes. He sketches the development of 
Slavonic law in Bulgaria, Servia, Russia, Bohemia, Poland, and Croatia. 
To understand Slavonic organisation we must first, he tells us, know the 
sources of Slavonic law, and in regard to these he says : " Of the two 
forms of law, customary and statute, the first prevails throughout all 
Slavonic history. Even in Russia, where the Statute law is considered 
from the eighteenth century as almost the only form of law, and in 
the nineteenth century when the whole law is codified, the great mass 
of the population, perhaps three-quarters, live according to their old 
customs and usages preserved only by tradition. The Slavonic law, which 
is the law of an agricultural people, is in this respect nearer to the English 
and American law than to the law of Continental Europe, where the 
customary law is almost entirely replaced by codes, and does not operate 
even in common intercourse. Therefore the Slavonic law can furnish 
valuable data for the determination of the great questions on the origin 
of law from indefinite customs and usages, and on the relation between 
common law and statute law in the historical development of mankind." 
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Slavonic law has not such a well-marked individuality as English, French, 
or German law. The juridical element in the Slavonic world is not 
completely differentiated from the religious, moral, and political elements. 
In Russia even at the present time, we may remask, says Professor Sigel, 
a great prominence of religious ideas. But this defect— from a juridical 
point of view — ^is the source of Russia's strength. It makes her ** Holy 
Russia" in the eyes of the Russian people. 

Kaixiage Iaw in Vew Zealand — We are indebted to Mr. Trimble, of 
New Zealand, for full and instructive answers to the series of questions 
proposed in No. 6 of the Society's Journal, on the law of marriage, so 
far as his colony is concerned. In the main the marriage law of New 
Zealand is the same as that of England, but a man may marry his deceased 
wife's sister; and so far as the Legislature of the colony is concerned, 
a woman might many her deceased husband's brother, but the Act legal- 
ising it has not yet been sanctioned by Downing Street. There are also 
statutory provisions regulating Maori and mixed marriages with natives, 
and marriages of minors without consent of parent or guardian. Marriages 
of the latter kind are by French law null and void. In England it is 
different : the clergyman solemnising the marriage exposes himself to 
penalties ; but the marriage stands. " Fieri non debuit, factum valet." In 
New Zealand the law so far resembles English law that the validity of 
the marriage is not affected by the want of the parent's or guardian's 
consent, but the party procuring the marriage does not do so with impunity, 
as with us. New Zealand law treats the wrong-doer much as our Court 
of Chancery treats one who has married a ward of Court without consent 
The Attorney-General may, at the rekition of the aggrieved parent or 
guardian, sue by information for a forfeiture of all the estate, right, title, 
and interest in any property which may accrue to the party so offending 
by reason of such marriage, and the Court may settle it for the benefit 
of the innocent party or the issue of the marriage so as to prevent the 
offending party getting any benefit by it. If both parties to the marriage are 
guilty, the Court may secure the property for the benefit of the issue. 
With these forfeitures before him, the mercenary suitor will think twice 
ere he transgresses the law. 

Beoent Foreign Legal Literature. — Mr. Whiteway sends this note as 
to recent legal publications in France and Germany : — 

" The following appear to be the most important French legal treatises 
that have appeared of late, there being therein included continuations and 
new editions of such works : Glasson, Ze Farlement de Paris^ 2 vols. ; 
Glasson and Colmet d'Aage, I^Ms thior. etprai. de Procedure civile fran^aise, 
2 vols.; Marion, Vlmpdt sur le Revenu au XVJIL*^ Si^cle^ principaUment 
en Guyenne (Picard, Paris). M. Ducrooq has brought out the fourth volume 
of the seventh edition of his Cours de Droit administratif et de Ligislation 
franfcuses des Finances -, M. Cesar Bru, the fourth volume of the second 
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edition of the Traite thdorique et pratique de Procedure de M, Garsonnet^ a 
work that M. Bra re-edited after the death of the writer. M. Lyon Caen and 
Renault have brought out the fourth volume of the third edition of their 
Traitk de Droit commercially M. Garraud, the fifth volume of the second 
edition of his Trcdti thioriqtte et pratique du Droit pinal franfais ; M. L. 
Say the fourth and last volume of Les Finances de la France sous la troisi^me 
Rkpublique ; M. Planiol, the third volume of his Traitk iUmentaire de Droit 
civil y and M. Cuq, the second volume of Les Institutions juridiques des 
Romains. To these may be added the following articles in German 
and Italian magazines : In the Zeitschrift fiir die gesammte Strafrechts- 
wissenschaftj vol. xx. pp. 385-400, the article 'Friedrich Nietzcbe als 
criminaliste ' ; in Ihering's Jahrbucher fur die Dogmatik der biirgerlichen" 
rechtSy vol. xli. pp. 68-1 11, the article by L. Jacobs entitled * Recht, Sitte und 
Sittlichkeit ' ; in Archive Giuridice of September and October, 190X, an article 
by Brandileone called 'Studio sulle Svelgimento dei Rapporti Patrimoniali 
fra Conjugi in Italia.' In the Savignystiftung^ voL xxii. (German part) 
p. 443 (1901), there is also a German translation of 'Political Theories of 
the Middle Ages,' with an introduction by F. A. Maitland." 

Address to fhe Colonial Premieri.— The following is a copy of an address 
which has been presented, with the apfnroval of the Executive Committee of 
the Society, to the Colonial Premiers and others, and which may, it is 
hoped, lead to the Society increasing its sphere of usefulness : — 

THE SOCIETY OF COMPARATIVE LEGISLATION. 

Address to the Members of the various Colonial Governments now in England. 

On the occasion of the visit of the representatives of the various colonies of the 
Empire, at a time when the common interests of all parts of it are under considera- 
tion, the Society of Comparative Legislation submits the following facts and 
proposals in the belief that they may be deemed worthy of the attention of his 
Majesty *8 Government and of the Governments of the colonies : — 

1. The Society was established in 1894, mainly for the purpose of obtaining 
and diffusing a knowledge of the course of legislation in different countries, but 
more particularly in the several parts of bis Majesty's dominions and in the United 
States of America. 

2. In a large degree, owing to the friendly co-operation of various Government 
Departments in England, particularly the Colonial and Foreign OfiSces, and of the 
colonial Governments throughout the Empire, the Society has, it is believed, been 
useful in furthering the object for which it was formed. 

3. To name only one thing accomplished: For the first time, owing to the 
labours of the Society, each member or part of the Empire may now easily 
ascertain the legislative work and methods of all other parts. The many Statute 
Books of the Empire have, by means of annual summaries, digests, and indices 
published by the Society, been made accessible as they never were before. The 
Society is endeavouring to accomplish a similar work for the legislation of the chief 
countries of Europe. 

4. Recognising the value of the work which the Society has already carried out, 
and believing it may be made still more useful, especially to the interests of 
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commerce, the Board of Trade has promised to contribute a sum to the funds of 
the Society; and it is hoped that the journal of the Society will prove a useful 
medium of communication as to legal information of interest to men of business 
throughout the Empire. 

5. A further development of the work of the Society is believed to be both 
practicable and opportune. The Government at home and the colonial Governments 
might, it is conceived, without incurring any responsibility, direct or indirect, for 
the action of the Society, and without trenching on the provinces of their official 
advisers, further aid the Society in performing still more important work. 

6. Following the example of the State of New York, which in 1890 passed a 
Law for the appointment of Commissioners to promote uniformity of legislation in 
the United States, most of the States of the American Union have appointed 
Commissions for the promotion of such unity; conventions and conferences 
attended by such Commissioners have been held ; and it is believed that progress 
has thus been made towards the end in view. , 

7. In connection with the Ministry of Justice in France there exists a Comit6 
de Legislation Etrang^re which does useful work in regard to legislation, more 
especially by putting at the service of the Government information as to measures 
of a similar character in other countries. A similar service is rendered by the 
Sodete de Legislation Compar^e. 

8. The Society might, it is suggested, be made the nucleus of an organisation 
performing work akin to that of these bodies which two countries, recognising the 
need of unity in legislation and the desirableness of profiting by the experience of 
other countries, have created. The Society might become something more — it 
might become, in a sense, a legal consultative Council of the Empire. 

9. Without endeavouring to forecast all possible directions of activity, it may be 
suggested that — 

(a) The Society may form one or more standing committees for the collection 
and interchange of information in regard to legislation between different 
parts of the Empire, the United States of America, and other foreign 
countries. 

(3) It might aid in assimilating and codifying large parts of the laws of the 
Empire ; in realising, so far as is practicable and desirable, its legal unity, 
and in forming a Rechtsverein. 

{c) It might help to codify, so far as is practicable, the commercial law of the 
Empire — to give it that which is possessed by France, Germany, Italy, 
Holland, and, indeed, by most of the chief States of the world, including 
some of them with commercial interests far inferior to ours, and to carry 
out a work which has been more than once declared to be expedient by 
the United Chambers of Commerce of the Empire. 

{d) It might give useful assistance in regard to such questions as naturalisation, 
legal education, enforcement of judgments of colonial Coiuts, security for 
costs of British subjects not resident in the United Kingdom, and many 
questions of private international law. 

(e) It might confer and advise as to the form and methods of legislation in the 
United Kingdom, India, and the colonies. 

(/) It might answer enquiries, or conduct investigations or obtain reports from 
competent authorities, as to foreign legislation upon questions which 
occupy the attention of the Imperial Parliament or of colonial legislatures. 

(g) Lastly, it might represent the scientific spirit, the movement towards unity, 
in law, never so much needed as in these days, when no one Parliament 

7 
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can without loss to itself afford to ignore the legislative experiments and 
experience of others. 

10. To accomplish no small part of all this only a trifling expenditm'e is 
necessary. So far the work of the Society has been done gratuitously, and there is 
no intention to change this policy for the additional work here proposed. Prob- 
ably a contribution of not exceeding £$o to £60 a year from each colony would 
suffice to meet normal expenditure. What is mainly required is organisation, co- 
operation, and recognition of the desirableness of the ends which the Society has 
chiefly in view. 

11. It is tentatively suggested that a certain proportion of members of the 
general Council of the Society should be nominated as follows : — 

In the United Kingdom^ by — 

The Lord Chancellor of Great Britain ; 
The Lord Chief Justice of England ; 
The Secretary of State for Foreign Affairs; 
The Secretary of State for the Colonies; 
The Law Officers of the Crown. 

The Lord Chancellor of Ireland ; 
The Lord Chief Justice of Ireland ; 
The Law Officers of Ireland. 

The Lord President of the Court of Session of Scotland ; 
The Lord Justice Clerk of Scotland; 
The Law Officers of Scotland. 

In each of the colonies by 

The Premier; 
The Chief Justice ; 
The Law Officers. 

In India by — 

The Viceroy and his Council. 

12. With some such organisation as is here suggested — and it is needless to say 
that modifications of these proposals are contemplated, and that the details of 
organisation would require much consideration before any scheme was finally 
adopted — there would exist all over the Empire local legal councils, together with 
an Imperial Legal Council, all of them entirely unofficial, the Executive Govern- 
ments at home and in the colonies being of course in no way bound by, or 
responsible for, the opinions or action either of the Imperial or of the local councils, 
each council acting independently, if desirable, and not responsible for the action of 
other councils; but from time to time all conferring and co-operating, their 
discussions being fruitful and instructive, their joint representations possessing 
great moral weight 

13. It is conceived that such a scheme, even if very imperfectly realised, would 
form an important link in the unity of the Empire. 

14. A minor matter may be mentioned. The Society might, it is conceived, also 
aid in forming what is much needed — a central library containing complete sets of 
the Statutes and Ordinances of all legislative bodies within the Empire. 

15. Such a library, which does not, it is believed, at present exist, would be of ^ 
great importance and value, not only to lawyers, but to persons concerned wij^ ' 
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administration or engaged in business. The absence of such a library and the 
impossibility of procuring without much delay accurate information as to the 
Statute law of the Empire are serious anomalies. 

i6. If each of the colonies supplied a complete set of its own Statutes, the 
Society would probably find means of housing them in a building which would be 
conveniently situated, and where they could be readily consulted. 

17. The Society would venture to request the various members of all colonial 
Governments now in this country to take into consideration the above facts and 
suggestions, and, in the event of their approving generally of the objects in view, to 
adopt such measures as they deem best fitted to further such objects. The 
Executive Committee of the Society will be pleased to render any practical aid in 
their power. 



PrinUd by HomU, Wataon 5* Vifuy, Lid,, London and Ayksbufy. 



I 

I 



^ 



^^^f€= 



iTf 



JO r R N A I 



()CIETY 01- I OMPARATIVE 

LEGIM .VilON. 



EDITED 1'.>K • i 

JOHN MACDONl I i. 



5 f 



A*-: 



EDWARD *.: 






New Series. 1902. So. 2. 



LONDON : 

JOHN MURRAY, ALBEMARLE STREET. 

1902. 

\AU, righlB rtstrved.] 



-^^^^^^^A 



JOURNAL 

'" OF THE 

SOCIETY OF COMPARATIVE 

LEGISLATION. 



EDITED FOR THE SOOETY BY 

JOHN MACDONELL, Esq., C.B., LL.D. 

iOID 

EDWARD MANSON, Esq. 



'' Act KtU r&t dXXaf iwi^KhfrnffBai wokArdas » , . tva t6 t'dpBQt 1^ 6^9ii KtU 7^ 
XfiimtmJ^ — Akut. Pol, II. I. 



New Series. 1902. No. 2. 



LONDON : 

JOHN MURRAY, ALBEMARLE STREET. 

1902. 




. r;/5- 



.'..'< 



'/ ' 



r» /^ « 



N 




PIUKTBD 8T 

BAZBLL, WATSON AMD VINBT, LD. 

LONDOH AMD ATU8BURT. 



CONTENTS OF No. 2, 1902. 



PAGES 

1. Council and Executive Committee of the Society . . 105-107 

2. Professor F. de Martens : Portrait and Sketch . 109 

By Thomas Barclay, Esq. 

3. United States Uniform Laws Commission . 110-113 

By M. D. Chalmers, Esq., CS.I. 

4. The Admission of Aliens 1 14-127 

By Edward Manson, Esq. 

5. What is a State of War in Law? 128-134 

By G. G. Phillimori^ Esq. 

6. PRiEDiAL Larceny in Jamaica 135-148 

By S. Leslie Thornton, Esq. 

7. Notes on a Proposed General Treaty of Arbitration . 149-155 

By Montague Crackamthorpe, Esq., K.C. 

8. International Maritime Committee — Hamburg Con- 

ference 156-163 

By T. G. Carver, Esq., K.C 

9. Land Tenure in Northern Nigeria 164-167 

By His Honour Chief Justice Gollan. 

10. Status 168-171 

By Julius Hirschfeld, Esq. 

103 



I04 CONTENTS. 

PAGES 

11. Review of Legislation, 1901 173-360 

Introduction (p. 176). 

FOREIGN: 

1. Denmark 182 

2. Egypt 183 

3. France 185 

4. Germany 187 

5. Italy 195 

6. Sweden ........... 204 

7. United States of America : State Legislation . 206 

BRITISH EMPIRE: 

I. United Kingdom (p. 213); Isle of Man (p. 233); The Channel 
Islands : Jersey, 1 900-1 902 (p. 234). 

II. British India : i. Acts of Governor-General in Council (p. 235) ; 

2. Madras (p. 237) ; 3. Bombay (p. 237) ; 4. Lower Provinces of 
Bengal (p. 237) ; 5. North-Westem Provinces and Oudh (p. 238) ; 

6. Punjab ^p. 239) ; 7. Bunna (p. 239) ; 8. Regulations under 33 
Vict., c 3 (p. 239). 

III. Eastern Colonies: i. Ceylon (p. 240); 2. Straits Settlements 

(p. 242) ; 3. Mauritius (p. 244) ; 4. Hong-Kong (p. 246). 

IV. Australasia: i. Commonwealth of Australia (p. 250); 2. New 

South Wales (p. 262); 3. Queensland (p. 267); 4. South 
Australia (p. 271); 5. Tasmania (p. 276); 6. Victoria (p. 279); 

7. Western Australia (p. 285) ; 8. British New Guinea (p. 289 ) ; 
9. Fiji (p. 290) ; 10. New Zealand (p. 290). 

V. South Africa: i. Cape Colony (p. 299).; 2. Natal (p. 299^; 

3. Certain Proclamations (p. 304); 4. Transvaal (p. 305); 
5. Orange River Colony (p. 308). 

VI. West Africa: i. Gambia (p. 309); 2. Gold Coast (p. 310}; 
3. Lagos (p. 311) ; 4. Sierra Leone (p. 312) ; 5. Southern Nigeria 
(p. 316); 6. Northern Nigeria (p. 318). 

VII. South Atlantic : i. Falkland Islands (p. 320). 

VIII. North American Colonies: i. Dominion of Canada (p. 322); 

2. British Columbia (p. 322) ; 3. Manitoba ^p. 327) ; 4. New Bruns- 
wick (p. 327) ; J. North- West Territories (p. 328) ; 6. Province of 
Ontario (p. 329) ; 7. Prince Edward lalana (p. 335) ; 8. Province 
of Quebec (p. 335) ; 9. Newfoundland (p. 339). 

IX. West Indies: i. The Bahamas (p. 341); 2. Barbados (p. 341); 

3. Bermuda (p. 34^) ; 4. British Guiana (p. 344.) ; c. British Hon- 
duras (p. 346^; o.jTamaica (p. 347); 7. Turk's and Caicos 
Islands (p. 349); 8. liinidad and Tobago (p. 3Si) ; 9* Windward 
Islands : (i) Grenada (p. 353) ; (ii) St. Lucia (p.) 353 ; (iii) St. 
Vincent (p. 354) ; 10. Leeward Islands : (i) Antigua (p. 356} ; 
(ii) Dominica (p. 356) ; (iii) Montserrat (p. 3^6) ; fiv) St 
Christopher and Nevis (p. 357); (v) Virgin Islands (p. 358). 

X, Mediterranean Colonies: i. Cyprus (p. 358); 2. Gibraltar 
(p. 359) ; 3- Malta (p. 359). 

12. Index to Review of Legislation 361-390 

13. Notes 391-39S 



THE SOCIETY OF COMPARATIVE 

LEGISLATION. 



PRESIDENT : 
The Rt. Hon. the Earl of Rosebsry, K.G., K.T. 

CHAIRMAN OF THE EXECUTIVE COMMITTEE: 

The Rt. Hon. Lord Davey. 



VICE-CHAIRMAN : 
Sir Courtbnay Ilbert, K.C.S.L 

COUNCIL : 



The Rt Hon. Lord Alverstone, 

G.CM.G., Lord Chief Justice of 

England. 
Sir W. R. Anson, Bart., M.P., 

Warden of AH Souls' College 

Oxford. 
The Most Noble the Duke of Argyll, 

IC.T., G.C.M.G. 
The Rt Hon. Lord Ashbourne, Lord 

Chancellor of Ireland. 
The Rt Hon. H. H. Asquith, K.C., 

M.P. 
Thomas Barclay, Esq. 
H. C. Beeton, Esq., Agent-General 

for British Columbia. 
The Hon. E. Blake, K.C., M.P. 
The Rt. Hon. James Bryce, M.P. 
M. Lyon Caen, Membre de I'lnstitut. 
The Rt. Hon. Earl Carringtoni 

G.C.M.G 



The Hon. Sir J. W. Carrington, 
C.M.G., D.C.L., LL.D., Chief 
Justice of Hong-Kong. 

M. D. Chalmers, Esq., C.S.I., Parlia- 
mentary Counsel to the Treasury. 

His Excellency the Hon. J. Choate, 
United States Ambassador at the 
Court of St James's. 

Arthur Cohen, Esq., K.C. 

F. M. Corbet, Esq. 

Baron de Courcel, formerly French 
Ambassador at the Court of St 
James's. 

H. Bertram Cox» Esq., C.B., Legal As- 
sistant Under Secretary, Colonial 
Office. 

Montague Crackanthorpe, Esq., K.C. 

The Rt Hon. Viscount Cross, G.C.B., 
G.C.S.I. 

M. Dareste, Membre de Tlnstitut 



xos 



io6 THE SOCIETY OF COMPARATIVE LEGISLATION. 



The Rt Hon. Lord Davey. 

W. E. Davidson, Esq., C.B., K.C., 
L^al Adviser to the Foreign Office. 

The Rt Hon. the Earl of Derby 
K..G.I G.C.B. 

A. V. Dicey, Esq., K.C., Vinerian Pro- 
fessor of English Law, Oxford. 

Sir R. B. Finlay, K.C., Attorney-General. 

C. J. FoUett, Esq., C.B., Solicitor 
to the Commissioners of Customs. 

The Rt Hon. Sir Edward Fry, formerly 
Lord Justice of Appeal 

Sir James Garrick, K.C.M.G., for- 
merly Agent-General for Queens- 
land. 

The Hon. Duncan Gillies, formerly 
Agent^jeneral for Victoria. 

The Rt Hon. R. B. Haldane, Esq., 
ICC, M.P. 

The Rt Hon. the Earl of Halsbury, 
Lord High Chancellor of England. 

The Hon. Sir Robert Herbert, G.C.B., 
formerly Permanent Under Secre- 
tary of State for the Colonies. 

The Rt Hon. Lord Hobhouse, 

Professor T. E. Holland, K.C., Pro- 
fessor of International Law, Ox- 
ford. 

Sir Courtenay Ilbcrt, K.C.S.I., Clerk 
to the House of Commons. 

A. Taylor Innes, Esq. 

The Rt Hon. Lord James of 
Hereford. 

Professor Jenks, Reader in English 
Law, University of Oxford. 

The Hon. Mr. Justice Kennedy. 

Courtney Kenny, Esq., LL.D. 

The Rt Hon. Viscount Knutsford, 
G.C.M.G. 

His Excellency Dr. Koch, President 
of the Reichsbank, Berlin. 

Sir Chandos Leigh, K.C.B., K.C., 
Counsel to the Speaker. 



John M. Lely, Esq. 

The Rt Hon. Lord Lindley, Lord of 

Appeal. 
The Rt Hon. Lord Lingen, K.C.B. 
Prof. Dr. von Liszt, Berlin. 
John Macdonell, Esq., C.B., LL.D., 

Master of the Supreme Court. 
Sir K. Muir Mackenzie, K.C.B., K.C., 

Permanent Secretary to the Lord 

High Chancellor. 
Professor F. W. Maitland, LL.D., 

D.C.L., Downing Professor of Law, 

Cambridge. 
The Rt Hon. Lord Justice Mathew. 
The Rt Hon. the Earl of Morley, 

Chairman of Committees, House 

of Lords. 
Sir Francis Mowatt, G.C.B., Permanent 

Secretary to the Treasury. 
The Rt Hon. Viscount Peel, late Speaker 

of the House of Commons. 
Sir Westby Perceval, K.C.M.G., Agent- 
General for Tasmania. 
T. D. Pigott, Esq., C.B., Controller of 

the Stationery Office. 
Sir Frederick Pollock, Bart, Corpus 

Professor of Comparative Jurispru- 
dence, Oxford. 
T. Raleigh, Esq., C.S.I., Legal Member 

of the Council of the Viceroy of 

India. 
The Rt. Hon. Lord Reay, G.C.S.I., 

formerly Governor of Bombay. 
Sir Robert Reid, G.C.M.G., K.C., 

M.P. 
The Rt Hon. the Earl of Rosebery, 

K.G., K.T., President 
M. R. Saleilles, Professeur k la Faculty 

de Droit de Paris. 
Ernest Schuster, Esq., LL.D., Munich. 
Professor Dr. Sohm, Leipzig. 
Whitley Stokes, Esq., C.S.I., formerly 

Legal Member of the Council of 

the Viceroy of India. 



THE SOCIETY OF COMPARATIVE LEGISLATION. 107 



Sir Charles Tupper, Bart., G.C.M.G., 
formerly High Commissioner for 
Csuiada. 

The Rt Hon. Lord Welby, G.C.B. 

Sir Raymond West, K.C.I.E. 

Professor Westlake, K.C., Professor of 
International law, Cambridge. 



E. H. Whittuck, Esq. 

The Rt Hon. Sir Arthur Wilscm, 

H. F. Wilson, Esq., C.M.G., Secretary 

to the Orange River Colony. 
The Hon. Mr. Justice Wright 
Sir Henry Wrixon, K.C.M.G. 



EXECUTIVE COMMITTEE: 



Thomas Barclay, Esq. 
The Hon. E. Blake, K.C., M.P. 
The Rt Hon. James Bryce, M.P. 
Mackenzie Dalzell Chalmers, Esq., 

C.S.L 
Arthur Cohen, Esq., K.C. 
H. Bertram Cox, C.B., Esq. 
Montague Crackanthorpe, Esq., K.C. 
W. F. Craies, Esq. 
Newton Crane, Esq. 
The Rt Hon. Lord Davey, Chairman. 
W. R Davidson, Esq., C.B., K.C. 
Sir James Garrick, K.C.M.G. 
Albert Gray, Esq. 

The Rt Hon. R. B. Haldane, Esq., K.C. 
John Hunter, Esq. 



Sir Courtenay Ilbert, K.C.S.L, Vta- 

Chairman, 
The Rt Hon. Lord James of Heiefoid. 
John Macdonell, Esq., C.B., LL.D. 
Sir Kenneth Muir Mackenzie, SLCB., 

K.C. 
Professor F. W. Maitland, LL.D., 

D.C.L. 
The Rt Hon. Lord Reay, G.C.S.L 
J. A. Simon, Esq. 
Whitley Stokes, Esq., C.S.I. 
Sir Charles Tupper, Bart, G.C.M.G. 
The Rt Hon. Lord Welby, G.C.B. 
Sir Raymond West, K.C.I.K 
Professor Westlake, K.C. 
H. F. Wilson, Esq., C.M.G. 



HONORARY SECRETARY: 
Edward Manson, Esq., 8, Old Square, Lincoln's Inn. 



EDITORS OF THE JOURNAL : 

John Macdonell, Esq., C.B., LL.D. 
Edward Manson, Esq. 



PROFESSOR F. DE MARTENS. 

[Contributed by Thomas Barclay, Esq.] 

Professor F. de Martens, whose portrait appears in the present number 
of the Journal, is well known in this country and America in connection 
with the Venezuela and the Mexico-American arbitrations, over which he 
presided; but he has other titles besides this to recognition beyond the 
frontiers of his country. As Professor of International Law at the 
University of St. Petersburg and Legal Adviser to the Russian Government, 
he took a leading part in the preparation of the famous Peace Conference, 
due to the initiative of his sovereign, and, as active delegate of his Govern- 
ment there, he contributed in no small degree to the success of that 
great gathering. Among his colleagues of the Institute of International Law 
Professor de Martens is a particular favourite. H^ rarely misses the annual 
meeting, and his observations are characterised by a juridical discrimina- 
tion which, while Germanic in the subtlety of its distinctions, is French in 
clearness of enunciation. He speaks, besides his own language, English, 
French, and German with fluency and even relative elegance. His work on 
International Law has been translated into French in three volumes (Paris, 
1887-8) and into German in two (Berlin, 1884-5). ^^ Eecueil des Traitis et 
Conventions concluspar la Russie avec les puissances itranglres^ which he began 
in 1874, contains many valuable notes borrowed from Russian official sources 
which would otherwise be inaccessible to the jurists of Western Europe. 
Professor F. de Martens was born in 1843 ^t Pemau, in Livonia. 

Professor F. de Martens has just been singled out to receive the Nobel 
Peace Prize. 
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UNITED STATES UNIFORM LAWS 

COMMISSION. 

[Contributed by M. D. Chalmers, Esq., C.S.I., Parliamentary Counsel to 

the Treasury^ 

By the kindness of Judge Brewster, of Connecticut, I was invited to be 
present this autumn at the annual Conference of ''The State Board of 
Commissioners for promoting uniformity of legislation in the United States," 
which was held at Saratoga. A brief account of the constitution and pro- 
ceedings of this Commission may be of interest to readers of this Journal. 

Oomplezity of the Law in the United States: Its Caiues. — Law in 
the United States is getting annually more complicated, and practical 
inconvenience increasingly results from the fact that the exposition of the 
law is entrusted to some forty Courts of last resort, and that the creation of 
new laws is entrusted to some forty independent State Legislatures. A 
lawyer in the United States who wishes to keep abreast of the current of 
judicial decision has to take in annually some fifty-eight volumes of reports. 
The decisions of the Courts of one State are not binding on the Courts of 
other States, but they have to be consulted and reckoned with. In com- 
mercial matters especially, the uncertainty arising from discrepant interpreta- 
tions of the common law is particularly vexatious. To meet these evils, the 
Uniform State Laws Commission, as it is commonly called, has been 
constituted. Its method of procedure is as follows : — 

How the Commiflsion Works. — First of all, the Commission decides on 
a subject where it is desirable to secure uniformity of law throughout the 
States. A committee is then appointed to draw up a draft bill, and when 
the draft bill has been approved by the Commission, the members of the 
Commission take steps to get the draft introduced in the various State 
Legislatures, urging on each Legislature to pass the bill without amendment, 
so that each Legislature enacts for its own territory a law identical in terms 
with the law enacted in other States. It will be remembered that a similar 
procedure was adopted in 1849 ^y ^^ States forming the German Zollverein 
with reference to the law of bills of exchange. 

Conatitntion of the Commission. — The National Conference of Commis- 
sioners on Uniform Laws is made up of commissions created by diflferent 
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States meeting in conference, and organising themselves into a national 
body, for the better accomplishment of the work for which its members were 
appointed by the States. The Commissioners, usually three from each 
State, are appointed under laws of the respective States creating them, usually 
for five years, with authority to confer with Commissioners of the other 
States, and recommend forms of bills or measures to bring about uniformity 
of law in the execution and proofs of deeds 'and wills, in the laws of bills 
and notes, marriage and divorce, and other subjects where such uniformity 
seems practicable and desirable. The officers of the National Conference 
consist of a president, vice-president, secretary, treasurer, and assistant 
secretary, elected annually. 

Keetings and Piooediixe. — ^The annual meeting of the Commission is 
held at the place fixed upon for the annual meeting of the American Bar 
Association, and takes place two days before the Bar Association commences 
its proceedings. The Commissioners are, I believe, all of them members 
of the Bar Association, and the two bodies work in harmony, although 
technically they are independent of each other. 

The proceedings of the Uniform State Laws Commission commenced 
with a presidential address, the president of this year being Mr. Amasa M. 
Eaton, of Providence, Rhode Island. 

In a very interesting and thoughtful speech, the president reviewed the 
past work of the Commission, and suggested for consideration various lines 
of future activity. Then the various committees reported, and their reports 
were considered by the Commission as a whole. The discussions struck me 
as exceedingly business-like and good. The speeches were brief and very 
much to the point. They were all made by men who knew what they were 
talking about. 

Some SnbjeotB for Uniformity.— The draft bills already drawn up by 
the Commission include bills to establish a law uniform with the laws of 
other States, for the acknowledgment and execution of written instruments, 
the execution of wills, a uniform standard of weights and measures, the 
transfer of stock in corporations, migratory divorce, and divorce procedure 
and divorce from the bonds of marriage. 

Vegotiable Lutnunents. — The Committee on Commercial Law, pre- 
sided over by Judge Brewster, reported the progress that had been made with 
the N^otiable Instruments Law, which has now been enacted in twenty-nine 
States of the Union. The draft of this measure was prepared by Mr. 
Crawford, of the New York Bar, under the supervision of the Commercial 
Law Committee. Many of its provisions are taken textually from the English 
Bills of Exchange Act, but its arrangement follows different lines, and some 
rules peculiar to the jurisprudence of the United States have been embodied 
in it It is drafted^with great ability, and in the States in which it has been 
brought into operation it has worked with almost unhoped-for smoothness. 

Sale of Goods. — ^The Commercial Law Committee have now under- 



tia UNITED STATES UNIFORM LAWS COMMISSION. 

-taken to prepare a draft law relating to the sale of goods, and the drafting 
of this measure has been entrusted to Professor Williston, of Harvard 
University, a well-known expert in the law of sale. 

Staadardiring Legitlation. — Mr. Eaton, in his address, suggested a 

new sphere of activity for the Commission — namely, that in addition to pro- 
curing uniform laws throughout the States in certain subjects, endeavours 
should also be made to standardise legislation; that is to say, to secure 
uniformity in form as distinguished from substance; and to this end he 
endorsed the recommendations of Mr. Whitten, of New York, which are as 
follows : — 

(i) Public Acts should be numbered consecutively, and citations should give 
number and section rather than page, title, or date. 

(2) Arabic numbers should be used for chapter numbers, in place of the anti- 
-quated and obscure Roman numerals. 

(3) For rapid reference, Act or chapter number should appear as part of each 
page heading, and each section should have a side heading or a marginal 
summary. 

(4) Session law indexes of all States should be based on a uniform system of 
aubject entries. 

(5) Each volume of session laws should contain a tabulation of all changes in 
-Statutes since the last edition of Revised Statutes. Massachusetts, Vemiont, 
Michigan, and Wisconsin are the only States that do this. 

(6) For citations, dates, and amounts, Arabic numerals should be used 

(7) Acts should be published separately as soon as signed, distributed to regular 
•exchanges^ and sold at a nominal price to individuals. 

(8) Session laws should be well bound, printed on good durable paper, and 
exchanged freely for other publications, and sold at a moderate price. 

(9) All bills should be drafted or revised by a permanent, specially trained 
•official. 

(10) A uniform statutory eonstruction law should be prepared for adoption by all 
the States. 



The TTnifioatioii of Oommeroial law.— The good work that is being done 
by the United States Uniform Laws Commission suggests further possible 
<levelopments in the unification of commercial law. Commerce knows 
nothing of State boundaries. It is essentially international in its operations, 
and nothing hampers it more than diverse laws dealing with the same subject- 
matter. The conflict of laws is only less inimical to commerce than the 
<:onfitct of States. Lord Mansfield expressed the ideal of mercantile and 
maritime law in Luke v. Lyde (1759)) 2 Burr, at p. 887, when he said : 
" Maritime law is not the law of a particular country, but the general law 
of nations : ' non erit alia lex Romae, alia Athenis, alia nunc, alia porthac ; 
sed, et apud omnes gentes et omni tempore, una eademque lex obtinebit.' '' 
Since those words were spoken, the law merchant and the law of the sea 
have tended rather towards divergence than uniformity. But now the tide 
.^eems beginning to turn again. The English Colonies readily adopt the 
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commercial legislation of the mother country. The Bills of Exchange Act. 
of 1882 and the Sale of Goods Act of 1893 have been re-enacted for most. 
of the British Colonies. The English-speaking people throughout the 
world base their laws on the common law, and the divergences in their 
mercantile laws are almost entirely confined to points of detail. Perhaps, 
some day we may hope to see an International Uniform Laws Commission 
established, which will have for its work the smoothing away of these 
divergences. With a little give and take, its task should not be a very difficult 
one, and no one can doubt its utility. 



THE ADMISSION OF ALIENS. 

[^Contributed by Edward Manson, Esq.] 

The Commuxiity of Kinsmen. — Exclusiveness — jealousy of the stranger — was 
a marked characteristic of the primitive communities of the world. This 
exclusiveness grew out of the sense of kinship, of community of blood. 
All early societies which possessed any permanence or solidity were, as 
Sir Henry Maine has pointed out, descended, or assumed they were descended, 
from the same ancestor — his worship was the symbol of their unity. To 
this bond of blood they owed their permanence — their survival in the 
prehistoric struggle for existence. Kinship meant community of interest, 
coherence, organisation, co-operation. The horde — ^if it was indeed man's 
earliest social state — would, as compared with the patriarchal family or 
clan, be a mere rabble; and with that instinct of self-preservation which 
belongs to the primitive tribe no less than to the primitive man, and 
shapes its ends, the early community of kinsmen clung tenaciously to the 
blood bond as the vital principle of union, and recognised no alien as 
having any part or lot in its inheritance, unless he was incorporated into 
the clan by the simulated kinship of adoption. There was one code of 
ethics for the tribe, and another — ^a very diflferent one — for the stranger, 
just as to-day we have one set of morals for municipal law and quite another 
for international law. 

The Stranger in Early Greece. — In Greece in the heroic age a stranger 
had no right to protection even : he carried his life in his hand, and might 
be spoiled or slain with impunity, unless he was bound by the bond of guest- 
friendship with some member of the community into which he had intruded, 
in which case he came under the protection of Zeus the Hospitable. When 
that charming maiden, Nausicaa, is appealed to by the shipwrecked Odysseus, 
she bids him seat himself as a suppliant on the hearth of the king her 
father; and Athene hides the hero in a cloud as he goes through the city, 
as a protection against the insults of the rough seafaring Phaeacians — slight 
touches, but indicating the defencelessness of the stranger in primitive times. 
It was not only that the stranger was presumably an enemy, but that it was 
nobody's business to protect or avenge him. The State, as the conservator 
of law and order, had not yet emerged out of the anarchy of family feuds. 
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Later on, of course, there was a change ; and Pericles, in his great oration 
over those who had fallen in the war, claims for the Athenians, as matter of 
just pride, that they made their city KotniVf and did not practise towards 
strangers that narrow and illiberal policy of exclusion (^cnyXoo-ia) which the 
Lacedemonians did. It is well worthy of remark, indeed, that the two greatest 
nations of antiquity, the Athenians and the Romans, were not only tolerant, 
but generous, in their treatment of strangers. 

The " Jus Hospitii " at Borne.— This liberality of treatment prevailed 
at Rome from primitive times, and is typified in the legend of Romulus' 
Asylum on the Seven Hills. Rome was a commercial city indebted for the 
commencement of its importance to international commerce, and with a 
liberality not less wise than honourable it granted, as Mommsen remarks, 
the privilege of settlement to every child of an unequal marriage, to every 
manumitted slave, to every stranger who, surrendering his rights in his native 
land, had emigrated to Rome. The result of this liberality was that there 
grew up around the old genfes a large population of mixed elements — 
remnants of conquered peoples, foreign traders and settlers, and emancipated 
slaves. The gentes took their place as an aristocracy of birth, with a 
monopoly of civic and religious privileges ; the plebs had to content them- 
selves with a subordinate position — ^the enjoyment of legal rights without 
civic honours. 

Tribalism and Territoialism : The Baeial Faotor.— But inevitably as 
time went on "local contiguity" began to tell: the sense of a common 
country, for whose defence they were constantly taking the field; the 
heritage of common traditions, common trials, and common triumphs ; and, 
finally, intermarriage, welded the two peoples into one — kinship was merged 
in nationality, patrts and plebs in the populus Romanus, This process 
has been constantly repeating itself in history. 

In mediaeval Europe the transition from tribalism to territorial nationalism 
was made easy by feudalism. A man became a lord's subject by doing 
homage to him, and, this relation once constituted, the bond of blood became 
unimportant. It was replaced by fealty, the jus sanguinis by the jus soli^ 
now nearly everywhere recognised as the theoretical or formal basis of 
sovereignty. 

But note the persistence of ideas. Kinship in the narrow sense has 
passed away as a political bond; but race remains, and is still the most 
powerful factor in the making of nations — a factor compared with which 
the mere territorial bond is weak and artifidal. And race ! what is it but 
the old idea or sentiment of kinship " writ laige," rooted in consanguinity, 
and retaining still not a little of the same old tribal jealousy of the 
stranger and the foreigner, as no one knows better than the Briton, if he 
interrogates his own consciousness ! 

The Alien in Early England. — Only by slow degrees has the alien won 
his way against racial prejudice in this or any other country. There was a 
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time in England when, by the laws of King Wihtraed and King Ine, if a 
stranger went out of a highway or journeyed through a wood out of the 
highway, and neither shouted nor blew a horn, he was to be accounted a thief 
either to be slain or redeemed. By the common law an alien was not only 
incapacitated from holding land or any public office, but even from exercising: 
any civil rights. He could not, according to Littleton, bring any action^ 
either real or personal.^ His property on death was confiscated to the 
Crown, as it was generally on the Continent, under the Droit D'Aubaine. 
The very clause in Magna Charta (s. 41) which secured to foreign traders' 
protection from personal violence and pecuniary exactions shows the risks 
to which they were then exposed. The Jew was worse off than most 
aliens, on account of his race and his religion — that he was tolerated at 
all was due to his serving as a sponge of usury, which the Crown could 
squeeze at pleasure — but, Jew or Christian, the alien met with scant sympathy, 
and had no security of tenure. He might be ordered to quit the realm at a 
moment's notice — and, in fact, aliens were so ordered on several occasions. 
The last was in Elizabeth's reign, in 1575. The Jews were finally banished 
by Edward I. in 1290. This right to deport aliens is inherent in all States 
(i FhilL, Int. JL^ 3rd ed. 320'; Forsyth's Cos. Const Z., p. 181), and the 
power is one which State policy may very well deem it wise to hold in 
reserve, in view of the fact that the alien owes allegiance to a foreign State. 

Hie Brotherhood of Kon : Ghriftendom.— Strong, however, as the anti-alien 
spirit was in the ancient and mediaeval world, it was encountered by another 
and a still more powerful influence, which has for many centuries been at 
work steadily sapping the foundations of racial and national exclusiveness* 
This influence was Christianity. The doctrine of the Fatherhood of God 
involved the doctrine of the brotherhood of men, and this brotherhood was 
not a merely spiritual relationship : the doctrine affirmed a real unity of race 
and origin. God had, as St. Paul said on Mars Hill, " made of one blood 
all nations of men." Thus the very bond of blood which had hitherto served 
to divide and estrange men was enlisted on the side of union and goodwill 
Christendom was conceived of as a new temporal kingdom — ^was so, in fact ; 
a kingdom within which the Christian nations formed a! confederacy, with the 
Pope as liege lord at their head; an universal, amicable alliance against 
the common foe — the unbeliever. This kingdom had its own law — ^the 
Canon law ; its organised hierarchy ; its legates and its nuncios ; its army of 

* The proper Court for aliens who had come under the kin^s safe-conduct was the 
Court of Chancery (Ytar-Books, 13 Ed. IIL, f. 9, Pasch., pi. 5; PoU. & Mait., Hisl Eng, 
Law, 448-9). This was apparently an evolution from the old law that if any one 
wronged an ecclesiastic or a foreigner, the king or earl and the bishop of the people 
was to be in place of a kinsman {Laws of Ed, 6* Gutknim^ 12). 

* " It is a received maxim of international law that the Government of a State may 
prohibit the entrance of strangers into the country, and may therefore regulate the 
conditions under which they shall be allowed to remain in it, or may require and 
compel their departure from it." — Phill., /it/. L^ 3rd ed. 320. 
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Crusaders ; its truce of God ; and in the vivid realisation of this higher unity 
the old distinctions of race and nationality faded into insignificance. 
Advancing civilisation and the growing intercourse of nations concurred with 
Christianity in breaking down the barriers of racial jealousy. 

The Comity of VationB — ** Sains BeipubiiosB." — The way was thus pre- 
pared for the advent of that principle^ known as the '^Comity of Nations/' 
which is the basis of international law — a principle b^otten of the sense of 
brotherhood, and ratified and confirmed by reciprocity of interest. By this 
comity every civilised State tacitly recognises the law of another as primd 
fade its own, unless such law is repugnant to its policy or prejudicial to its 
interests; and, acting on this principle, each civilised State presumes the 
subject or citizen of another to be a friend, and not an enemy. It permits 
him to enter its territories, to make contracts and carry on business there, 
and to claim justice at the hands of its Courts, just as if he were indeed a 
citizen or subject. It carries its friendliness further, for it offers the alien 
naturahsation — the privileges of full citizenship— on the easiest terms, re- 
nouncing altogether the maxim nemo patriam exuere potest The whole 
attitude of nations towards the alien has thus changed. The doctrine of 
Comity is, however, always subject to the supreme law — sahts reipuhlica — 
to such restrictions, in other words, as the policy of States and the interests 
of their own subjects may require; and an indiscriminate hospitality to 
foreigners may very well be adverse to such interests, moral as well as 
material. Each community is doing its best to eliminate as far as possible 
from its constitution those elements of crime, poverty, disease, and disorder 
which impair its well-being, if they do not threaten its existence. But such 
efforts must be doomed to frustration if the evils combated are being 
constantly fed by a stream of immigration, bringing with it the "social 
wreckage" of other countries — the "undesirable immigrant," as the Acts 
euphemistically describe him. 

MoYemonts of Population. — Every year, for example, a crowd of emigrants 
is leaving our shores to find a home in other countries. In 1901 this out- 
ward stream of emigration from the United Kingdom to countries out of 
Europe was 302,575, and a similar stream is going forth from other European 
countries. From Italy in the same year it was 171,735, from Germany 
20,874, from Sweden 12,028, from Norway 10,931, from Austria 94,611, 
from Switzerland 3,816, from Denmark 3,570, from Holland 1,899; and as 
the knowledge of other countries and the advantages they offer become 
more widely known and better appreciated, as the facilities of transport 
increase, the volume of this stream of emigration to the less occupied and 
more fertile regions of the globe must steadily grow. The new countries 
which are being thus invaded have of late years come to realise the signifi- 
cance of the situation, and have taken, and are taking, steps to check indis- 
criminate immigration. They are prepared to welcome an access of population 
— indeed, they invite it by offers of land-grants. To the United States, with 

9 
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a stationary birth-rate, immigration is indeed a matter of vital importance, but 
the immigrants must be persons of the right sort — honest, healthy, industrious 
settlers. They do not want, these new countries — they will not have — a 
crowd of paupers, vagrants, and ne'er-do-weels, the vicious and the criminal, 
landed on their shores; neither do they want, rightly or wrongly, their 
markets flooded with cheap labour, coloured or white. These two motives 
have, during the last twenty years, been operating powerfully, and have 
inspired a great mass of legislation both in the United States and 
throughout the British Empire. 

Alien Immigration Legidation.— The earlier legislation was directed 
against the immigration of coloured labour — Chinese in particular {see an 
article in this Journal, Vol. II., O.S., p. 336 by Mr. A. R. Butterworth, on 
"The Immigration of the Coloured Races"). The more recent l^islation 
has a wider range, and draws the cordon of self-protection against undesirable 
immigrants of every race and class. Naturally the lead in this has been taken 
by the country to whose shores the tide of immigration cliiefly sets — the 
United States. In the year ending June, 1901, the number of steerage 
immigrants arriving at the ports of the United States was 487,918. Of 
these, 137,807 were Italian, 58,098 Jews, 43,617 Poles, 40,277 Scan- 
dinavians, 37f742 Germans, 30,404 Irish, 13,488 English, 2,004 Scotch: 
62,562 of this total aggregate were under fourteen years of age, 
117,587 were unable to read or write, and 294,860 brought less than thirty 
dollars each — that is, were on the verge of insolvency. Most of them were 
making for the large towns. An invading horde like this might well call 
for legislative action. 

UNITED STATES. 

The legislation in the United States falls into two categories : (i) the 
protection of labour ; (2) the selection of immigrants. 

Alien ContraotLabonr.— By the Alien Contract Labour Laws, 1885, 1887, 
1888, and 1 89 1 (now extended to Hawaii), no person, company, partnership, 
or corporation may in any manner whatsoever prepay the transportation, 
or in any way assist or encourage, the emigration of any foreigner — that is, 
anyone who is not a citizen of the United States — to the United States 
" under contract or agreement, parole or special, expressed or implied," made 
previous to such emigration, to perform labour or service of any kind (with 
a few exceptions in favour of domestic servants, actors, artistes, etc.) in the 
States. All such contracts are void, and the emigrant may be returned any 
time within a year of his arrival 

The Vndefirable Immigrant. — The following classes of undesirable 
immigrants are also excluded by an Act of 1891 from landing : all idiots, 
insane persons, paupers or persons likely to become a public charge, persons 
suffering from a loathsome or dangerous contagious disease, persons who 
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have been convicted of a felony or other infamous crime or misdemeanour 
involving moral turpitude (political offences excepted), polygamists, and also 
any person whose ticket or passage is paid for with the money of another or 
who is assisted by others to come, unless it is shown affirmatively that such 
person does not belong to one of the foregoing excluded classes or to the 
class of contract labourers excluded by the Alien Contract Labour Laws. 
Any immigrant coming to the United States in violation of law may be 
returned at any time within one year from the date of his arrival at the 
expense of the person or person, vessel, transportation company, or corporation 
bringing him ; and any immigrant who becomes a public charge within one 
year after his arrival, from causes existing prior to his landing, may be returned 
at the expense of the above-mentioned parties. Under this legislation 
intending immigrants to the number of 3,516 were, during the year 1901, 
refused a landing : of these, 2,798 were refused as being paupers or likely to 
become a public charge ; 309 as diseased (tuberculosis counts as disease), 
337 as contract labourers ; and 50 as "assisted immigrants." But the actual 
number of rejections is no measure of the operation of the Acts, which have, 
no doubt, deterred many more thousands from essaying immigration to the 
States at all. 



THE BRITISH EMPIRE. 

The main stream of emigration from all countries sets to the United 
States ; but a similar stream of lesser volume is flowing to other countries. 
In 1901, 42,898 emigrated from Europe to British North America, 28,553 
to the Cape and Natal, 15,754 to Australasia; and all these portions of 
the British Empire have now passed Acts analogous to the test Act of the 
United States. 

Canada. 

The Dominion. — ^Thus by the Canadian Immigration Act, 1886 (R.S.C., 
1886, c. 65, ss. I, 23, and 24), a bond of three hundred dollars is to be taken 
from the master of any vessel bringing any lunatic, idiotic, deaf-and-dumb, 
blind, or infirm person, to cover the cost of maintenance, should any such 
person become chargeable within three years ; and such person may be re- 
conveyed to the port from which he was carried to Canada. The Governor- 
General may also by proclamation prohibit the landing of pauper or destitute 
immigrants, or any criminal or other vicious class of immigrants. 

Penalties are by a more recent Act (1897, c. 11) imposed on persons 
who promote or assist the importation or immigration of any alien into 
Canada ; but the Act only applies to countries where similar legislation is in 
force against Canadians. 

An Act of 1900 (No. 32) restricts Chinese immigration. Every person 



I20 THE ADMISSION OF ALIENS. 

of Chinese extraction (except merchants, students, diplomatists, etc) is, on 
entering Canada, to pay a tax of one hundred dollars. The Act throws upon 
conductors of railway trains and masters of vessels a personal liability for 
the payment of the poll tax. 

Britiah ColumbuL — ^The immigration into this Colony is regulated by an 
Act of 1900 (No. 11). An educational test is provided. An unauthorised 
immigrant is liable to a penalty of five hundred dollars, recoverable by distress, 
in default of payment ; and in the event of distress proving inadequate, a term 
of imprisonment not exceeding twelve months. An unauthorised immigrant 
cannot acquire or hold land, and is not entitled to the privilq[e8 of a free 
miner; nor may he exercise the franchise. 

Xaniteba. — ^No. i of 1897 deals with the immigration inte Manitoba of 
certain classes of children. The Lieutenant-Governor may authorise any 
society or agent to carry on the work of bringing into the Province, on certain 
terms, indigent, neglected, or dependent children for the purpose of placing 
them in foster-homes or binding them as apprentices. A penalty is imposed 
for the importation of an indigent child into the country otherwise than in 
accordance with the provisions of the Acts ; also .for importing any child 
who is suffering from defective intellect, disease, or physical infirmity, which 
renders him unable to follow any trade or calling, or any child of known 
vicious tendencies, or who is known to be an habitual criminal, or who has 
been reared or has resided among habitual criminals, or whose parents are 
habitual criminals, idiots, lunatics, or weak-minded or diseased or confirmed 
paupers. 

Hew Bnmswiok. — An Act of 1899 (No. 26) imposes on persons bringing 
or landing persons who are likely to become a public charge upon the rates — 
such as cattlemen on steamships — ^the liability of paying two dollars per 
diem for the support of such persons, if destitute. But the persons liable 
for this sum may, if necessary, take by force and remove the destitute 
persons to the boundary of the Province. '* Destitute persons " are defined 
to be persons who solicit funds to enable them to pay the cost of travelling 
from the Province, or being in want of shelter or the necessaries of life. 

Provinoe of Quebec, 1899 (No. 47).— This is another Act rendered 
necessary by the zeal of child philanthropic societies. Every society is by 
the Act, before pkidng children in the Province, to lay before the Lieutenant- 
Governor its object and method of work, and the Lieutenant-Governor may 
then grant the society a certificate authorising it to place children in the 
Province. Every society is to register the name of its agent, to provide a 
permanent home in the Province to which children may be returned, and 
keep a record of particulars about such children. The society's agent must 
visit each child once a year. Any society placing any child of known 
vicious tendencies, or who has been an inmate of a reformatory, is to be 
liable to a fine, or may have its certificate revoked. 

Krovinoa of Ontaiio (No. 53).— This, like the Manitoba and Quebec Acts 
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(supra)y regulates the bringing into the Province of indigent, vicious, or criminal 
children by philanthropic societies. 

Australasia. 

The CkuBBumwealth of Auftralia (No. 17), 1901.— One of the first steps 
of the new Commonwealth has been to pass an Act of a very drastic dia- 
racter, regulating alien immigration to the territories of the Commonwealth. 
It follows closely the lines of the Natal Act of 1897. A detailed summary 
will be found in the " Review of Legislation, 1901,'' at pp. 259-261 infra. 

Side by side with it (No. 16, 1901) will be found an Act for the putting 
a stop to the immigration of Pacific Island labourers, hitherto largely 
employed for cultivation of sugar plantations in Queensland. No Pacific 
Island labourer — ^and the term has a wide definition — ^is to enter the 
Commonwealth territories after 1904. 

Hew Sonfh Wales.— The earlier Acts of this Colony restricting 
immigration were limited to Chinese and coloured races (Acts of 1888 
and 1896, No. 41). The Immigration Restriction Act, 1898, No. 3, is 
founded on the Immigration Restriction Act, 1897, of Natal, but is less 
extensive. It prohibits, subject to certain exemptions, the immigration 
into the Colony, by land or sea, of any ** prohibited immigrant ^ — that is 
to say, any persons who, when asked to do so by a specified officer, " shall fail 
to write out in his own handwriting in some European language and sign 
an application" in the form set out in a schedule to the Act If any 
prohibited immigrant makes his way into the Colony in disregard of these 
provisions, he is liable to be fined, imprisoned for six months, and removed 
from the Colony. A person appearing to be such an immigrant must before 
landing deposit ;;^ioo, which may be forfeited if he do not within one week 
obtain a certificate that he does not come within the prohibition. Heavy 
penalties are imposed on the masters and owners of vessels and other persons 
assisting to contravene the Acts. 

South Auitralia. — No. 672 of 1896 deals with the immigration of the 
coloured races. 

Baimania. — ^The immigration of the coloured races into the Colony 
was dealt with by No. 55 of 1896. 

Wastem Australia. — No. 13 of 1897 prohibits the immigration of — 
(i) Persons unable to satisfy a certain indicated test of proficiency 
in the English language and to write their names in their own 
language. 

(2) Paupers or persons likely to become so. 

(3) Idiots or insane persons. 

(4) Persons sufiering from contagious disease. 

(5) Unpardoned offenders who have been within three years last past 

convicted of felonies or misdemeanours involving moral turpitude, 
not being offences merely political. 
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(6) Prostitutes or persons living on the prostitution of others. 
The Act also inflicts penalties upon those who introduce prohibited 
immigrants. 

BritiBh Hew Guinea. — No. 8 of 1898 restricts the immigration of Chinese 
into this Colony. 

Hew Zealand.— The Act of 1899 (No. 26) prohibits from landing in 
New Zealand any person — 

(i) Other than of British (including Irish) birth and parentage, who 
fails to write out in any European language a statutory form of 
application ; 

(2) Who is an idiot or insane ; or 

(3) Suffering from a contagious disease which is loathsome or 

dangerous; or 

(4) Has within the previous two years been convicted in any country 

of any offence involving moral turpitude, which, if committed in 
New Zealand, would be punishable by imprisonment for two 
years or upwards, not being a mere political offence. Ship- 
wrecked persons are exempted, as are persons with a certificate 
signed by the Colonial Secretary; Her Majesty's land and sea 
forces, etc. 
A person appearing to be a prohibited immigrant, but not coming within 
the above sub-sections (2) (3) (4), may land on depositing jCioo as security, 
which is forfeitable to His Majesty if he proves to be a prohibited immigrant 
The master and owner of a vessel landing a prohibited immigrant are also 
jointly and severally liable to a penalty of ;^ioo for each such immigrant, 
and also to the expense of his removal. Vessels may be detained until all 
penalties have been satisfied. 

An earlier Act of the Colony — ^the Asiatic Restriction Act, 1896, No. 64, 
— dealt with the immigration of the coloured races. 

Fiji. — No. 3 of the Ordinances of this Colony for 1895 relates to the 
introduction of imbecile, helpless, and other persons into the Colony. If 
the collector of Customs certifies that any passenger has arrived in the 
Colony on board any ship, being lunatic, idiot, deaf, dumb, blind, or infirm, 
and likely in his opinion to become a charge on the Colonial Government, 
the collector is to require the owner, charterer, or master of the ship to 
execute a bond in a sum of ^^loo for every such passenger. This bond is 
to serve as a security for the maintenance and support of the passenger 
during the next five years. 

A later Act, 1898, No. 10, deals with the immigration of natives of India. 

South Africa. 

HataL — One of the most stringent enactments on the subject is the 
Natal Immigration Restriction Act, 1897. It prohibits the immigration into 
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Natal, by land or sea, of any person described in the Act as a '* prohibited 
immigrant." The persons so described are — 

(a) Any person who, when asked to do so by an officer appointed 
under the Act, fails to himself write out and sign in the character 
of any language of Europe an application to the Colonial 
Secretary in the form scheduled to the Act. 
(d) Any person being a pauper or likely to become a public charge. 
{c) Any idiot or insane person. 

(d) Any person suffering from a loathsome or dangerous contagious 

disease. 

(e) Any person who, not having received a full pardon, has within two 

years been convicted of a felony or other infamous crime or 
misdemeanour involving moral turpitude, and not being a mere 
political offence. 
(/) Any prostitute and any person living on the prostitution of others. 
If a prohibited immigrant is found in the Colony, he may be sentenced 
to six months' imprisonment, and be removed. The master and owners of 
any vessel from which a prohibited immigrant is landed are jointly and 
severally liable to a penalty of not less than ^100, and this may be increased 
up to ^5,000 by sums of ^100 each for every five prohibited immigrants 
after the first five. The vessel may be " executable " by a decree of the 
Supreme Court There are penalties on persons who assist prohibited 
emigrants to contravene the Act. 

CkKdie ImmigiatioiL. — By an earlier Act (No. 17 of 1895) dealing with 
coolie immigration, every Indian immigrant must enter into a covenant 
that on the expiration of his contract of service he will either return to 
India or remain in Natal, under indentures for successive two years' terms 
of service at a fixed rate of wages. If an indentured Indian fails either 
to return to India or to enter into a fresh indenture of service, he must 
take out a yearly licence to remain in the Colony, and pay for it a fee of 
j£$ (amended, 1900, No. i. Act of 1901). 

Zululand. — ^The Natal Immigration Acts are by 1901, No. 8, made 
applicable to Zululand. 

The West Indies. 

Antigua.— See Act of 1896. 

Barbados. — ^By an Act of this Colony, 1892, No. 10, harbour-masters 
may forbid the landing of any stranger likely to be a burden on the Colony. 
Such person can then land only if Government is guaranteed against expense 
within a year ; otherwise the ship is subject to a maritime lien, and may be 
detained, and shipmaster and person landing are both subject to a penalty. 
A shipmaster is bound to answer all questions. This Act is amended by 
an Act of 1896, No. 47, exempting shipwrecked persons, foreign seamen, and 
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stowaways, on the undertaking of their country's Consul to maintain them 
until reshipped. 

Bennuda. — ^The Immigration Act, 1898, of this Colony was passed to 
prevent the immigration of persons likely to become a public charge. 
The master of a '' passenger ship," as defined by the Act, is required to 
deliver to the immigration officer a correct list of such of the passengers as 
the Act applies to, and such passengers are precluded from leaving the ship 
until the provisions of the Act are complied with. The immigmtion officer 
before granting such permission is to go on board such ship and examine 
into the condition of such 'passenger, and if such passenger is found to have 
been a convict, or to be lunatic or idiot, or deaf or dumb, or blind or infirm, 
or unable to take proper care of himself or herself, or likely to become 
chargeable to the Government of the island, the immigration officer is not to 
allow him to land. The immigration officer may further require a passenger 
to satisfy him that he is in possession of at least ^5. Permission to land 
may be given upon a bond of indemnity against the passenger becoming 
chargeable being given by two persons approved by the officer. 

Biitisli Guiana.— The Destitute and Criminal Immigrants' Regulation 
Ordinance of this Colony, 1896, No. 4, restricts the landing, except by per- 
mission of the Governor, of destitute immigrants until an undertaking has 
been given by some resident person, approved by the Receiver-General, 
undertaking to repay any pauper charges incurred on behalf of the destitute 
emigrant within one year. Power is also given to the Governor by pro- 
clamation to prohibit the landing of vicious or criminal immigrants. A later 
Act of 1898, No. II, makes the necessary amendments, similar to those of 
Trinidad and Tobago, as to shipwrecked persons, stowaways, etc. An 
Ordinance, 1900, No. 27, deals with Indian immigration. 

Grenada. — An Act of this Colony of 1896, No. 3, restricts the landing 
of infirm paupers, and imposes a penalty of ;^ioo, secured by maritime lien, 
on vessels landing them, and a penalty of ^^50 on the master. The Act 
also restrains the immigration of alien criminals, and gives the Governor 
power by proclamation to prohibit the immigration of any criminal or vicious 
class of immigrants (and see the Infirm Paupers and Immigrants' Regulation 
Ordinance, 1897). 

Leeward Islands. — Pauper immigration is dealt with in three Acts, 1891, 
1897, 1898. 

St. Luoia. — Immigration Ordinance, 1891, amended 1896, No. 8. 

St. Tinoent. — Ordinance No. 12 of 1897 is similar to the Granada 
Ordinance of 1896, No. 3. 

Trinidad and Tobago — The protection of natives, 1899, No. 19. 

No. II of the Ordinances of 1895 makes provisions restricting the landing 
in the Colony of criminal and vicious immigrants. 

No. 12 of 1897 consolidates the Ordinances relating to immigration. 

No. 10 of the same year makes an exception in favoxu: of shipwrecked 
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persons, foreign seamen, and stowaways, on the Consul of the country to 
which they belong undertaking to maintain them till they can be reshipped. 

Other Colonies. 

■alte. — In 1899 Malta passed a strong measure (No. i) against the 
introduction of undesirable aliens. On arrival, all aliens must give a full 
account of themselves. If they are going to reside, they must give further 
particulars and guarantees that they will not become a burden on Malta. 
The guarantors must be British subjects. When an alien cannot comply 
with the law, or commits any breach of it, he may be expelled. 

Hong^Koiig. — No. 5 of the Ordinances of 1895 enables the Governor in 
Council to prohibit or regulate the immigration of Chinese into the Colony 
whenever he is satisfied that there is danger of the introduction of disease 
into the Colony, unless measures are taken to prevent the influx of Chinese. 

Straits SetUmnents. — A decree of 1880, interpreted by a later decree of 
1900 (No. 15), deals with the immigration of Chinese into this Colony. 

THE EUROPEAN STATES. 

And how, it may be asked, are the older countries, the States of 
Europe, acting? The answer is that they have been content to rely 
on the system of passports and registration of aliens, with the right of 
expulsion, incident to every State, in reserve. The system of passports 
as a condition of admission has of late years been greatly relaxed, but 
it still obtains largely as a guarantee of respectability and as a means 
of identification in case of need. Thus in Germany a passport is not 
obligatory, but as evidence of identity it is almost indispensable for persons 
intending to reside. For Russia a passport vi^d by a Russian Consular 
ofiScer is necessary to enter the country ; and if the holder wishes to reside 
in Russia for more than six months, the passport must be exchanged 
for a Russian hiikt de sijaur^ to be renewed annually. In Switzerland a 
passport is necessary to obtain a permis de sijour. Persons travelling to 
Turkey will not be admitted without a passport viskd by a Turkish Consular 
officer. In Belgium, for purposes of residence, registration at the police 
office of the district is required. In France, for permanent residence, or in 
order to exercise a profession or trade, a declaration furnishing particulars 
with respect to the family, nationality, profession, etc., of the person making 
the declaration is required to be made at the mairie of the commune 
within a few days of arrival. In none of these countries, however, nor in the 
other European countries, such as Denmark, Italy, or Sweden and Norway, 
where no regulations at all are in force, is the immigration of aliens of an 
amount or a kind to make it a serious national problem. With England the 
case is different London is a eoUwoies ^ntium^ the market of the world, and 
to it '* the nations seek," the destitute and the unfit in increasing numbers. 



126 THE ADMISSION OF ALIENS. 

England*! Policy. — ^Yet England knows neither passport, registration, 
nor test. Like Athens of old, she has made herself Kotvriv to the alien. It 
is her proud boast that she is an asylum for the oppressed ; and that asylum 
has always during her long history been maintained inviolate against foreign 
Governments.^ The time seems coming, however, if not already come, when, 
in view of changing conditions, this country must reconsider its position and 
policy ; and the subject is even now engaging the attention of a Royal Com- 
mission. According to the latest Board of Trade return, the number of 
aliens arriving at British ports per month, and not stated to be en route to 
America or other places out of the United Kingdom, was 9,017, or at the 
rate of over 100,000 a year. A large proportion of these immigrants were 
in destitute circumstances — ^Jewish refugees . from Russia and Roumania — 
and it is a significant commentary on their character that no fewer than 
4,940 foreigners were charged at the metropolitan police courts during the 
past year, without including the City of London.' As the ports of other 
countries are successively closed against prohibited immigrants, or banished 
races have to find a new home, they must, it is obvious, be driven in 
increasing numbers to seek refuge in the ports of the United Kingdom. 

In discussing the remedy for this state of things, the existence of an 
Act, called the Registration of Aliens Act, 1838, seems to have been 
generally overlooked. By this Act the master of every vessel which 
arrives in this realm from foreign parts is, immediately on his arrival, 
to declare in writing to the chief officer of Customs at the port of arrival 
whether there is to the best of his knowledge any alien on board his vessel, 
and is in his said declaration to specify the number of aliens, if any, on board 
his vessel, and their names, rank, occupation, and description so far as he shall 
be informed thereof. The penalty for refusing to make the declaration is fixed 
at ;f 20, and a sum of jQio for each alien not declared. The Act further 
provides for a complete system of registration of aliens by Customs House 
officers. Here is machinery, suffered unfortunately to rust, but well 
adapted to meet the requirements of the case. An alien has no legal right 
enforceable by action to enter British territory, as the Privy Council decided 
more than ten years ago in the case of Musgrove v. Chung Tecong Toy 
[1891], A.C. 272. He comes here under the comity of nations, and the 
Crown has power by its prerogative,^ in the interests of the public, to prevent 

* Subject in recent times to Extradition Treaties. 

' And see the remarks of Darling J. in passing sentence on the Banknote FoiigerSi 
December 22nd, 1902. 

' The right of the Crown as matter of prerogative to expel aliens from the realm has 
been much controverted {9te an elaborate article in the Edinburgh HeviiW, No. 42, p. 99, 
1825). Lord Ellenborough afiSrmed the right strongly. In modem times it has been the 
practice to pass an Act for the purpose ; but the right to prohibit aliens entering the 
realm is a very diflferent matter. "The King hath, I conceive," said JeflSrcys C.J. (10 
Si. Tr, 530), ** an absolute power to forbid foreigners whether merchants or others from 
coming within his dominions. ** 
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his landing, unless he complies with the conditions it may think proper to 
prescribe. The Crown is, as Lord Hale expressed it, '' the bearer of the 
keys of all the ports and havens in the country." An Order in Council, 
therefore, framed on the lines of some of the Colonial Immigration Acts 
already cited, would accomplish all that is necessary for self-protection. But 
self-protection is not the only moral of the Alien Immigration Acts. Their 
great lesson is that the time is &st coming when each nation must deal with 
its own "unfit'' products, and will not be able to foist them on other 
countries. " Consume your own smoke," was a favourite aphorism of Carlyle, 
not the less admirable because the philosopher '^reck'd not his own rede." 
Nations as well as individuals must learn to " consume their own smoke." 



WHAT IS A STATE OF WAR IN LAW. 

[Contributed by G. G. Philumore, Esq.] 

Foreigii War. — In external relations a state of war is created for British 
subjects by a declaration of war made by the Crown under its exclusive 
prerogative right to do so, which carries with it all the force of law as 
based on a prior law (Willes J., Esposito v. B&wden^ 1857, 7 £• and B. 763) ; 
or whether between Great Britain and a foreign State, or between two 
foreign States, by the actual beginning of hostilities {The Teutonia^ 1872, 
L.R. 4 P.C. 171 ; Driefantein Consolidated Gold Mines v. Janson^ 1902, 
A.C. 484). A declaration of war is not necessary to constitute a state 
of war, on both sides or even one (The Ceres^ 1800, 3 C. Rob. 79, Portugal 
and Holland ; The Nayade^ 1802, 4 C. Rob. 251, Portugal and France ; The 
Success^ t8i2, i Dods. 131 ; The Eliza Ann^ 1813, i Dods. 144) ; and 
under our Foreign Enlistment Act it is the occurrence of actual hostilities, 
and not the recognition of those hostilities by the British Government in 
issuing the customaiy proclamation and declaration of neutrality, that decides 
when the duty to observe neutrality begins (Pelly v. United States of America^ 
1899, W.N. 9, a case arising out of the Spanish-American War). In the 
South African War the expiration of the time specified in the ultimatum 
presented to Great Britain by the Republics, within which their demands 
were to be complied with, was held to be the beginning of hostilities, 
so certified by the Secretary of State for the Colonies {Driefontein Case^ 
above). English law recognises no intermediate state between war and 
peace (Romer L.J. and Lord Macnaghten, ibid,^ 1901, 2 K.B. 419; 
1902, A.C. 484); strained relations are not war (Lord Halsbury, ibid,) \ and 
English Courts will not go into questions of what were the intentions, hostile 
or peaceful, of governments in their conduct before hostilities actually begin. 
Certain acts, however, done at a time when the relations of two govern- 
ments are uncertain, take their legal character from subsequent events ; and 
such an act as an embargo, or forcible seizure of foreign property, generally 
shipping, although it is an act of State, a measure taken in contemplation 
of hostilities (Lord Stowell, The Theresa Bonita, 1802, 4 C Rob, 286 ; The 
Isabella Jacobina^ 1801, ibid,,^ 77), has its nature determined for it by 
subsequent events for peace or war, and consequently does not create 
a state of war unless followed by declaration of war or outbreak of hostilities, 

laS 
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which then acts retrospectively, at any rate for prize purposes (7%^ HersUtder^ 
1799, I C Rob. 114; The Boedes Lust^ 1804, 5 C. Rob. 233). Otherwise 
a seizure before hostilities is invalid {Nostra Senhora de los Angelas^ 1801, 
3 C. Rob. 287 ; The Narcissus^ 1801, 4 C. Rob. 17). The present position 
in Venezuela is one of this character, unless the seizures made by the 
British and German Governments assume a more general chazacter. Limited 
reprisals do not constitute a state of war; but general reprisals, in spite 
of Hale's opinion that they are not regular war, are now generally treated 
as indistinguishable from war (Phillimore, Int LaWy iii. 29); and the 
Crimean War began by a grant of general reprisals against Russia {ibid,^ 21). 
In the older prize cases^ Lord Stowell held that contracts made in con- 
templation of war were to be treated as equivalent to contracts made in 
war, whether the parties thereto were British subjects, neutrals, or enemy 
subjects {I7u Atlasy 1801, 3 C Rob. 299); and this doctrine seems to 
hold good still, so far as British subjects are concerned. A state of war 
is a necessary foundation of the jurisdiction of the Prize Court, which 
excludes the jurisdiction of the municipal Courts over all questions relating 
to belligerent seizure of persons or property at sea, though captors and 
claimants are both British subjects (2> Caux v. Eden^ Lindo v. Rodney 1781, 
I Dougl. 594, 612). The jurisdiction of the Prize Court continues even 
after the cessation of hostilities, for there must be a '' twilight or continuance 
of it, the same as over acts flagrante belloy just as there is a certain time 
for hostilities to cease, which continue de facto after they end de jure " (The 
Harmony y 1815, G. Cooper 325), if the prize commission is still in force 
{The Katharine^ i860, Lush. 142). This state of things also gives the Crown 
power to enforce against its subjects or foreigners treaties or arrangements 
(such as modi vivendi) between itself and foreign Powers, which, so far as 
its own subjects are concerned, it seems to have no power to do in time 
of peace {The Eenrom, 2 C. Rob. i ; Walker v. Baird^ 1892, A.C. 491). 

Proo£ — Evidence of a state of war is furnished by the proclamation by 
the Crown, proved by production of the Gazette in which it is printed 
{R. v. Forsythy 1814, R. and R. 274 ; R. v. Love^ 15 Cox C.C. 286 ; 2 Phillips 
138) or by copy printed under the Documentary Evidence Acts, 1845 ^^^ 
1868. The date of a declaration of war against Great Britain by a foreign 
Power has been proved by the production of the declaration itself, handed 
to our ambassador abroad, and transmitted by him to the Secretary of 
State's office {Thelusson v. Cosltngy 1803, 4 Esp. 266). The Court can take 
judicial notice that a war exists between Great Britain and a foreign State, 
certainly if it has been recognised in Acts of Parliament, though not 
apparently if only in resolutions of either House {R, v. De Berenger^ 1814, 
3 M. and S. 67 ; Russell, Crimes^ i. 536), but not of a war existing between 
foreign countries {Bolder v. Lord Huntingfield, 11 Ves. 292). If war is 
not publicly proclaimed nor noticed by Statute, its existence is a question 
of £sict (Taylor i. 27). 
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State of War within the Bealm. — Besides foreign war, our law recognises 
the possibility of a state of war existing within the realm caused by the 
presence of an invading enemy or by insurrection with which ordinary 
civil authority is unable to cope. The /us belli is part of the law of England 
(Willes J., Esposito v. Bawden^ 7 E. and B. 763). The accepted historical test 
of such a state of things is familiar to all constitutional lawyers and rests 
on "the reason of the thing " — namely, that the civil jurisdiction is no longer 
exerciseable> and the Executive is then entitled and bound to take exceptional 
measures of force for suppression of the public danger. If these are incon- 
sistent with the ordinary law, such measures are known, at least popularly, as 
the employment of martial law. The nature and extent of martial law in 
rebellion has already been considered in this Journal (N.S. 1900, p. 46) ; 
and the considerations applicable to rebellion appear equally, and indeed 
A fortiori, to hold good as regards foreign invasion. Besides the definitions 
of a state of war and peace stated there — t^. " if the Chancery Courts and 
Courts of Westminster be shut up that are the officina jusiitia, it is time 
of war, but if the Courts be open it is otherwise : yet if war be in any parts 
of the kingdom, that the sheriff cannot execute the king's writ there, there 
is tempus belli" (Rolls); and "regularly when the king's Courts are open 
there is peace in judgment of law '' (Hale) — that of Coke in the Institutes 
may be added here (i. 249 b)i "Of Discents by occupation in time of 
war : First it is necessary to be known what shall be said time of peace 
(tempus pads) and what shall be said tempus belli (time of war). Tempus 
pads est quando Cancellaria et aliae curiae regis sunt apertse quibus lex 
fiebat cuique prout consuevit. And so it was judged in the case of Roger 
Mortimer and of Thomas Earl of Lancaster. . . . And therefore when 
the Courts of justice be open and judges ministers of the same may by 
law protect men from wrong and violence, and distribute justice to all, it 
is said to be time of peace. So when by invasion, rebellion, insurrection 
or such-like, the peaceable course of justice is disturbed and stopped, 
and the Courts of justice by martial law are shut up et silent leges inter 
arma, then it is said to be time of war. And the trial hereof is by the 
records and judges of the Courts of justice, for by them it will appear 
whether justice had her equal course of proceeding at that time or no, and 
this shall not be tried by a jury." 

In the recent South African War discussions took place both in Parliament 
and the Courts (chiefly those of the Colonies concerned) upon questions 
where the martial law administered by military authorities and Courts came 
into conflict with the ordinary law and jurisdiction, such as while martial 
law was in force at the ports, the way in which the military authorities 
exercised their discretion as to allowing persons to enter or leave the 
country, as, for example. Miss Hobhouse and Mr. Cartwright, and the avail- 
ability of the right of habeas corpus. The Courts, being left in the exercise 
of their jurisdiction, had consequently to consider how they could reconcile 
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rights given by the law of the land with the regulations of martial law; 
and, speaking generally, they did so by allowing the latter system to 
prevail, subject to their being satisfied of the necessity for the enforce- 
ment of the military jurisdiction. In one case {Fauri^s Cctse^ 1900, 
Buchanan xvii. 166) the opinion was expressed — ^foUowing the view taken 
by the Chief Justice of Cape Colony in 1851 {Godfrey v. Stander^ i Searle 
63) — that the proclamation of martial law of itself suspends the operation 
of the ordinary law (Buchanan J. 178), or that it is at least prima facie 
evidence, though not conclusive, of the necessity (Maasdorp and Solomon 
J.J. 181, 183, Fouri^s Case, above; and R. v. Gildenhuys, 1900, ibid.^ 
263). In the well-known Marais Case, Buchanan J. repeated his former 
opinion, holding that the Court must not by interference accept respon- 
sibility for the acts of the military authorities, for which they will have 
to answer later civilly unless protected by statutory indemnity. It is 
submitted that a better view, at least in point of principle, was adopted 
by the Court in other cases {R, v. Bekker, R. v. Noade, 1900, ibid,, 340 ; 
R, V. De Preez, 1900, ibid,, 53) — namely, that the question of military 
necessity was one which the Court must determine for itself; and the 
Court called on the military authorities to return the reason for the 
detention of the prisoner who had applied for a habeas corpus* In R, v. 
Bekker a return that martial law was still in force by proclamation in the 
district where the prisoner was arrested by the military authorities, because, 
although no state of war existed in that district, it bordered on one where 
actual hostilities were still continuing, was held sufficient ; but in R, v. De 
Preez, where the prisoner had been taken out of a district where martial 
law was in force to another where it was not, on his application for a 
habeas carpus he was released by the military authorities. In Natal, 
in a case where an order was asked for to forbid the Post Office from 
handing over letters to the military censor, the Court refused to make 
the order, on the ground that there was a military necessity, but Mason J. 
stated that in his opinion the Court was the only judge of that necessity 
{Morcanis Case, Journal, ii. N.S. 514). The Privy Council, however, in 
its recent decision in Ex parte Marais (1902, A.C. 109), justifying a 
case of military custody for breach of a martial law regulation in a 
martial law district where civil Courts were sitting, took the shorter 
course of declaring that the principle of inter arma silent leges was 
applicable, as a state of war was shown to exist in the Colony, and 
laying down the proposition that "the fact that for some purposes some 
tribunals have been allowed to pursue their ordinary course in a district 
where martial law has been proclaimed, is not conclusive that war is not 
raging." This qualification of the constitutional test of what is war and 
peace in judgment of law has never before been applied to British subjects. 

The precedent cited in the judgment, Elphinstone v. Bedreechund, dealt 
with the case of a person not a British subject, a locus in quo which was 
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British territory only by occupation, not by annexation, at a time when war, if 
fion flagrante^ at least non dum cessante, and the decision was that " having 
regard to the time, the place and the person," the matter was not examinable 
in the civil Courts, although a civil Court had been set up by the military 
administration of that territory. The proposition has, however, received the 
extra-judicial approval of the Lord Chief Justice in Parliament ; and the 
opinion of Buchanan J. in ^. v. Bekker to the same effect, saying that 
*'the Courts must not only be open, but in full, proper, and unrestricted 
exercise of their jurisdiction," and "where martial law is paramount dvil 
judicature is stayed — ^the two jurisdictions cannot work concurrently," perhaps 
shows how the two propositions can be reconciled. There is a difficulty, 
however, in understanding how civil Courts, if allowed to exercise jurisdiction 
at all, can refuse to do so for any purpose for which that jurisdiction is 
lawfully invoked. Logically it would seem that they should exercise it, 
leaving it to the Executive to prevent its enforcement where contrary to 
military necessities, or to carry l^slation for that purpose. Otherwise, it 
seems that the Courts, by accepting subordination to the military jurisdiction, 
assimilate themselves to the Courts of a State whose territory is occupied 
by hostile forces, like the Courts in France in 1814 during the British 
invasion, when, in the words of the Duke of Wellington, ''the judges 
consented to act under his direction, and sat in the courts of law, conducting 
their judicial business and administering their national laws under his 
direction." Whether the old definition of a state of war and peace holds 
or not, this qualification makes the Executive judge of the necessity, and 
gives it power to dispense with any constitutional safeguard by alleging 
necessity. Unless the use of extraordinary powers by the Executive are 
kept as strictly confined as hitherto to the limits of military necessity by the 
formulation of some such test as that of the actual interruption of civil 
jurisdiction, the plea of necessity, and the Crown being the sole judge of 
that necessity, will give the Crown a power as wide as that claimed in the 
arguments and judgments for the Crown in the Ship Money case. What 
new test is it proposed to set up? 

The concluding passage in the Marais Case judgment — '' The framers of 
the Petition of Right knew well what they meant when they made a 
condition of peace the ground of the illegality of unconstitutional procedure " 
— ^seems to imply that the Statute only prohibits martial law in time of peace, 
but allows it in time of war. If this be so, it might be urged that '' time of 
peace" must be taken to mean what it was defined to mean by the 
constitutional lawyers of the time — ^viz. the continuance of the civil juris- 
diction. But the Statute makes no mention of peace, and Lord Blackburn's 
view was that in the Statute " the Legislature did not in terms declare that 
in time of war the Crown had no such power, but it did not by any 
means follow, nor could it be a reasonable inference, that it was legal to 
do so in time of war " {R. v. Eyre). An argument to this effect might 



;WHAT IS A STATE OF WAR IN LAW? 133 

perhaps be founded on the words in the preamble to the Mutiny Act 
of Anne {1702), reproduced in the present Army Act, reciting that "the 
maintenance of a standing army in time of peace without consent of 
Parliament is against law, and that no man may be forejudged of life and 
limb or subjected [in time of peace] to any kind of punishment [within 
this realm] by martial law or otherwise than by the judgment of his peers 
and according to the known and established laws of this realm." But the 
words in brackets do not appear in the earlier Mutiny Act (the first) of 
William and Mary (1689), and there is some doubt as to how they got 
in — Cockbum L.C.J, thinking that the words in the first bracket had been 
copied by inadvertence from the previous sentence, but Clode treating 
this and the second bracket as additions deliberately made. It might even 
be argued that from the collocation of the words the first bracket is only 
to be read with "subjected" and the following words, and not with the 
previous words at all; and these previous words would then correspond 
with the recital in the Petition of Right that " by the 'authority of Parliament 
in 25 Edward III. it was enacted that no man shall be forejudged of 
life and limb against the form of the Great Charter and the laws of this 
land." At the present day, however, it is hardly likely to be contended 
that the prerogative rights of the Crown include the proclamation and 
enforcement of martial law by military courts (see per Solomon J., jR, v. 
Bekker^ above); and that this was the view taken by the Executive in 
the recent war is shown in the answer of the Secretary of State for the 
Colonies to the request by the minority of the Cape Assembly for 
suspension of the Cape Constitution, in the wording of the instructions 
for applying the martial law regulations, and in the Colonial Secretary's 
request to the legislatures of Cape Colony and Natal to pass Acts of 
Indemnity for all persons engaged in executing martial law. Consti- 
tutionally, it is immaterial whether the prerogative is exercised by Ministers 
possessing a Parliamentary majority for the public benefit, or, as in 
Charles I.'s reign, by a Sovereign for enhancing the powers of the Crown : 
the subject's rights remain the same in either case; and it is the more 
important to preserve these undisputed, the more duties and powers 
accrue, as they must do, to the Executive power. Another argument 
has been adduced in favour of the Crown's right and duty to take all 
the steps it considers necessary to meet a public danger, whether justified 
by law or not — namely, that the old authorities in speaking of martial law 
referred to something quite difierent from the modem use of the term, 
viz. military law. But it seems to be an answer to this to say that 
what made martial or military law unconstitutional and illegal before the 
Mutiny Acts (except in time of actual war, and then probably as against 
all but the army) was just what makes martial law similarly illegal now — 
namely, the setting up of a law of necessity which is not justified by ordinary 
law ; and it is in this sense that such modern authorities as Lords Campbell, 
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Cranworth, Blackburn, and Cockbarn L.C J. have treated the old authorities 
as applicable to the modem law of necessity. The prerogative of the 
Crown does not enable it to make or unmake law by its proclamation, 
but only to declare it {Ex parte Ckavasse^ 34 CJ. Bkcy. 17) ; nor to set 
up a new Court to administer any jurisdiction other than the common law 
{Re Lard Bishop of Natal, 3 Moo. P.C. N.S. 116, 152). 

It has before been suggested that in view of the constitutional and legal 
difficulties and doubts surrounding the adoption and administration of 
martial law, legislation should be passed to deal clearly and comprehensively 
with the whole subject ; and our recent experiences in the South African 
War seem to show that this is no less necessary now. If any time, 
the present would seem to be a good opportunity for doing so, when the 
various considerations affecting martial law are present to the minds of 
the legislatures and Courts here and in South Africa; but the occasion 
for its enforcement is happily passed. 



PRyEDIAL LARCENY IN JAMAICA. 

[Contributed by S. Leslie Thornton, Esq., Resident Magistrate,} 

In view of the fact that recently the Secretary of State for the Colonies 
proposed to send a legal expert to the West Indies to enquire into and 
report on the prevalence of the crime of praedial larceny in those Islands,^ 
it may be of interest to attempt to describe the extent to which it prevails 
in Jamaica, where it is most widely known and deplored, and the steps that 
have been taken there and in other of the Islands to suppress it 

Its FrtVBlenoe. — Praedial larceny, or the larceny of things attached 
to the land or a farm, as an offence, is chiefly known elsewhere only as one 
of the items included in statistical returns, rather than as a crime which 
from its frequency is of any serious public importance. But in Jamaica, from 
its widespread and persistent occurrence, it has long been a serious factor 
militating against the prosperity of the Colony. As is well known, by the 
English common law, which prevails also in Jamaica, '* larceny cannot be 
committed of things which savour of the realty, and are at the time they 
are taken part of the freehold." The severance and taking of things of 
this description is regarded by the common law merely as a trespass. In 
the words of Sir William Russell, in his well-known work on Crimes^ " one 
reason for this doctrine is said to be that things which are a part of the 
freehold, being usually more difficult to remove, are less liable to be stolen. 
Possibly, also, the doctrine may have proceeded upon certain subtleties 
in the legal notions of our ancestors ; and it may perhaps in some measure 
have originated in the greater security from private depredations of the 
things which were part of the freehold, than of those which were merely 
personal in the earlier times, when articles of provision and other personal 
chattels (frequently the more valuable) were carried from place to place 
by the individual tenants, in that attendance in the camp which was exacted 
by their military tenures." 

Whatever might have been the origin of the doctrine, the social conditions 
of a closely settled country like England for very many years past have 
obviously been such as to render the commission of such a crime of no 
very frequent occurrence or of any serious importance to the community. 

* Since this was written it is believed that owing to the absence of support on the 
part of the Colonies concerned this proposal has been abandoned. 
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The Vegro and his ''Honse-apot."— On the other hand, in Jamaica the 
conditions for the development of this criminal tendency have been, and 
still continue to be, most favourable. In the first place, we have a very 
large preponderance of the negro element in the population ; and speaking 
generally, we may say that six out of every seven persons are black. As 
a race their contact with civilisation may be said to date only from the 
emancipation — a period of less than a century. To the lack of an inherited 
sense of duty and responsibility must be added the influence of a natural 
reaction from the time when the negro as a slave had no rights — a reaction 
which tends to give undue importance to the natural desire of all men to 
become their own masters. This motive would seem to be at the root 
of the negro's intense ambition to become an owner of land, on which he 
will be king of his own castle, and free from the interference or dictation 
of a master. I do not think even in Ireland the native can have a greater 
attachment to his piece of land, than the negro in Jamaica has for his 
" house-spot " and " provision-ground." But unfortunately, in my experience, 
once the object of his ambition has been attained, and he has become the 
happy possessor of a piece of land, the stimulus to further exertion seems 
to die out, and for all practical purposes of regular labour his services as 
an industrial member of the community come to an end. 

In spite, however, of the settlement on the land in sole ownership of a 
very large proportion of the population, there is such an abundance of land 
available, and Nature is so responsive to the efforts of the agriculturist, that 
the minimum of effort instead of the maximum suffices to keep the settler's 
immediate wants supplied, and he is content to be the poorest of all peasant 
proprietors. The acquisition of his piece of land usually leaves the new 
owner without capital, and as the number of mouths that are dependent on 
the land increases, there is a distinct tendency towards degeneration and 
greater poverty. 

The whole of his capital being exhausted in the payment for his land, the 
negro has none left for the purpose of obtaining a good title to it, or of 
defining its limits. Permanent boundaries or fences in a country where the 
timber for fences or the stones for walls can be had for the mere trouble of 
taking, are in most cases non-existent ; and a stamped receipt for the price is 
all the documentary evidence that most settlers can show to vouch for the 
transaction. 

Like the rest of mankind, the negro is a gregarious animal. His supersti- 
tions alone would be sufficient to lead him to prefer to live surrounded by 
his neighbours and kinsfolk, if the convenience of so doing did not influence 
him in the same direction. While, however, he contrives to make his 
" house-spot " in some village or hamlet, it is frequently out of the question 
for him also to acquire a piece of land to suit the sort of cultivation he 
desires; and he is consequently driven to rent or buy such a piece at a 
distance more or less remote from his home. Thus situated, he carries on 



PRiEDIAL LARCENY IN JAMAICA. 137 

his cultivation by periodical visits, leaving it to take care of itself when he 
is at his home or employed elsewhere. 

The System of Land Cultivation. — ^As a rule, the system of cultivation, 
if such a process can be called cultivation, consists in deforesting, by 
burning, all the timber and undergrowth on the land, and planting the 
virgin soil with yams of various sorts, cocoas,^ sweet potatoes, peas, corn, 
cassava, and sugar-cane as thickly as the land will hold them. These 
crops require from six months to two years to come to maturity, and 
at the end of the first year a fresh piece of land is cleared, and the same 
process goes on. The acre that is rented is never run off, and is, in fact, 
better described as "a ground," having no defined area ; and though 
annually a new "ground" may be rented, the tenant regards himself as 
entitled to the use of the old " ground " so long as any of his plants continue 
to produce anything worth the taking. It is not, indeed, uncommon to find 
a man who is the nominal paying tenant of one acre, to be enjoying the 
usufruct of three or four. 

Fecundity of the Hegro. — One other characteristic of the negro race that 
is relevant to the consideration of this question is its fecundity. Fifteen to 
twenty children frequently acknowledge one man as their father. Though 
the father's moral responsibility for their maintenance is little affected by 
the fact of their legitimacy or illegitimacy, when it is borne in mind that the 
average rate of illegitimate births as compared with those born in wedlock 
amounts to about 65 per cent, for the whole Island (in some parishes 
running up to 75 per cent.), it is obvious that parental responsibility is 
not likely to be very strictly observed. In point of fact, large numbers 
of children, young girls and lads, have to look out for themselves as they 
best can ; and though during the greater part of the year Nature makes 
this no very difficult task, there are times and seasons when it is not easy 
to do so honestly. 

Absenoe of a Superior Class. — A further feature of the state of society 
is that there is no hierarchy of classes among the black population. With 
very rare exceptions, though some have more land or more stock than 
others, all may be regarded as substantially of the same social level. There 
is lacking, therefore, the moral influence of a superior class, which by the 
influence of its wealth or education can raise the race to higher things. 
The disestablishment of the Church has had similar results. This is not 
the place to discuss the policy of this measure, and politically the results 
may have justified the step ; but I do not think any one who knows the 
country will deny that, socially and morally, the general standard has suflfered 
— at any rate temporarily. Black and coloured ministers of religion have 
very largely taken the place of educated Englishmen, and, with the best 
will in the world, they do not carry the same influence, nor have they the 

^ The vegetable referred to is an edible root, and is not to be confounded with the 
cocoa or chocolate which comes from the pod of a tree. 
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same equipment as their predecessors, for elevating or guiding the members 
of their flocks. 

Conditioiis of Vagro Life Suniiiaiised. — ^To summarise, we find in Jamaica 
a large poor population of n^oes settled on the soil, owning small pieces 
of land widely scattered and in many instances remote from their homes. 
We find that their holdings have no protection in the shape of fences or 
walls, and but little in the way of personal supervision. As a class they 
are, generally speaking, of the same social level ; and their standard of living 
is of the lowest Content with an existence under which they can obtain 
the immediate necessaries of life in the shape of food, they have yet to 
face the fact that in point of numbers they are increasing rapidly — ^in a 
far more rapid ratio than their resources. In the struggle to rise to better 
things they are heavily handicapped by the fact that each year sees in the 
country parishes fewer examples of a higher civilisation in the shape of 
educated Englishmen ; so that beyond the education which at great cost 
is provided for them by the Government, mainly through teachers of their 
own class, they can look to but little outside help in the direction of 
ameliorating their position. 

Ghantotariitios of the Offence.— With social conditions such as these, 
the marvel is not that prsedial larceny exists, but that it is not much more 
rampant than it is. With extremely rare exceptions the ofiender is a member 
of the black race, and so far as my experience goes, the crime is almost 
entirely confined to cases of petty pilfering, where food rather than gain 
is the immediate object I do not recollect a single case of organised 
robbery by a gang on a large scale, though I have met with no inconsiderable 
number of cases in which an individual has stolen some vegetable products 
for the purpose of selling them and realising a little money. As the 
offender is usually a negro, so the sufferers are for the most part of the 
same race, partly because the white proprietor does not as a rule cultivate 
to any large extent such fruits or vegetables as the negroes require, and 
partly because, when he does do so, he takes more effectual measures for 
their protection. The value of the produce stolen in the great majority 
of cases is of the slightest For instance, in one case, a police inspector, 
when making his annual report on the crime of his parish, stated that the 
total value of the produce charged to have been stolen in the year under 
review amounted only to j£$ i$s. As this amount probably represents 
the total value of the booty carried off by perhaps a hundred different 
offenders, the trivial character of the theft can readily be estimated. 

Its BeriouinaM to Jndiittry.^It is not, therefore, the value of the 
property stolen that gives to this crime its importance, though no doubt, 
for the reasons given later, only a small proportion of the thefts committed 
come to the knowledge of the police; but it is the indirect effect on 
industrial enterprise which is produced by this system of constant and 
ubiquitous pilfering. The harassing nature of the process may be gathered 
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from the accurate description of the mode of operations recently given by 
Mr. Leach, a resident magistrate of St Catherine, at a public meeting held 
in that parish. After stating that any one offence of this nature was 
usually insignificant, but that when aggregated they simply meant ruin to 
the cultivator, he continued : — 

A man has an acre of land cultivated in several varieties of agricultural 
products, yams, bananas, cassavas, plantains. The prsedial thief in Jamaica 
will not enter this provision-ground and on one occasion steal and cany away 
all the yarns, bananas, cassavas, and plantains growing there. If he did Ihist 
he would be pretty sure to be found out. But he will go to-night and dig out 
four or five hills of yams ; the next night he will go for the bunch of bananas ; 
in two or three days' time he will help himself to the bunch of plantains, and 
a short time after to the cassavas ; and thus we find at the end of a month or so 
the unhappy owner of the acre divested of the entire fruits of his labour. This 
much for the small cultivator ; what about the large grower with a hundred acres 
or more cultivated in, say, bananas? The methods of the prsedial thief are 
pretty much about the same. You will not find a gang of thieves stealing one 
hundred bunches or any large number of bunches on any particular occasion. 
The prsedial thief will attack the one hundred acres in the same way as he does 
the small provision-ground. He will go to-night and take two bunches, the next 
night two or three more. If undiscovered, a night or two after he will be aided 
by a member of the family, and take another small quantity, and so on. 

If a negro has one conviction more firmly rooted in his mind than 
another, it is that the edible products of the soil are given by the Creator 
for the benefit of the community in genial, and the factor of human 
industry in their production is entirely ignored. Unless an actual sufferer 
himself, the natural attitude of his mind is one rather of a sympathetic 
fellow feeling with the thief. The wide-reaching blood relationships between 
the negro inhabitants, combined with their superstitious fears of the 
possible consequences to themselves of bringing an offender to justice, 
seriously prejudice the endeavours of the authorities to check this evil. 

Its Extent. — ^The cases, therefore, that come before the Courts bear a 
very small proportion to those that actually occur ; but the extent to which 
the crime prevails may be gathered from the following table of apprehensions 
and convictions for prsedial larceny in Jamaica from 1883 to 1902 : — 

No. of 
Convictions. 

. ••• ••• 337 

3^^ 

• ... • . • 7^5 
... ... 546 

• ••• ••• 443 

• ... «.. 876 

. ... ••• o*~ 

1,013 



Year. 










No. of 
Apprehensions. 


1883-4 










743 


1884-5 










789 


i88s-6 










1,500 


1886-7 










1,073 


1887-8 










952 


1888-9 










1,522 


Half-year ending 


March\ 




534 


31st, 


1890 




J 




1890-1 


• .• 


... 






1.528 


1891-2 


••• 


..• 






1.781 
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Year. 








No. of 








No. of 








Apprehantioni 


• 






ConTictions > 


1892-3 








1,606 








958 


1893-4 








I»472 








769 


1894-5 








1,302 








644 


1895^ 








I.971 








1,215 


1896-7 








2.433 








1.433 


1897-8 








2,418 








1,481 


1898^ 








1,61 Z 








946 


i899-i9cx> 








1,169 








763 


1900-1 








1.583 








1,006 


1901-2 








1,603 








1,115 



As might be expected, the figures show a considerable variation for the 
different years, but in spite of legislation on the subject and the public efforts 
recently made towards the suppression of the crime, the last decennial period 
exhibits a large increase on the previous one. 

The following figures, covering the three last years, which were kindly 
furnished to me by the Deputy Inspector-General of Police, show that it is 
pretty equally distributed throughout all the country parishes, irrespective of 
the wealth of their inhabitants or the kind of cultivation there carried on : — 





1899-1900 

Appre- Cbn- 




1900-1 


1 


[901-2 


Parifth 


Appre- 


Con- 


Appre- 


Con-^ 


A Ml tSU. 


hensions. 


victions. 


henBions. victions. 


hensions. 


victions. 


St Andrew 


16 


2 


39 


32 


39 


20 


St. Thomas 


85 


48 


95 


48 


73 


40 


Portland 


57 


43 


57 


40 


79 


41 


St Mary 


121 


71 


163 


108 


lOI 


72 


St. Ann 


88 


62 


104 


55 


121 


78 


St James 


94 


56 


79 


56 


129 


113 


Trelawny 


46 


43 


n 


61 


88 


80 


Hanover 


45 


37 


94 


72 


137 


97 


Westmoreland 


80 


47 


no 


76 


164 


105 


St. Elizabeth 


129 


87 


237 


118 


156 


109 


Manchester 


137 


lOI 


165 


105 


187 


137 


Clarendon 


135 


88 


199 


126 


189 


123 


St. Catherine 


136 


78 


164 


109 


140 


100 



At first sight these figures seem to show that some two-fifths of the total 
number of cases were committed in the four southern parishes of St Elizabeth, 
Manchester, Clarendon, and St Catherine; but as in point of area and 
population these parishes contain, roughly speaking, about two-fifths of the land 
and population of the entire Island, the number of cases shown to have occurred 
there probably does not represent more than their fair share. Returns for 
the parish of Kingston, which contains only an urban population, were not 
included in those furnished to me, but as might be expected, this crime is 
there of rare occurrence. It is also worthy of note that in St Andrew, where 
the proportion of the white population to the black is far in excess of what 
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It is in all other parishes other than Kingston, the number of cases is con- 
siderably less than elsewhere. If we take the parish of St. Elizabeth as a 
fairly representative country parish, we find it contains as regards area, nearly 
500 square miles, and as regards population some 70,000 persons, of whom 
probably less than 5,000 live in towns, the remainder being scattered in 
every part of the parish. 

Xnadeqnaoy of Police Poroe.— The police force provided by the Govern- 
ment to protect the large area and population of such a parish as this, consists 
of some forty to fifty constables in the regular force, and a varying number 
of what are known as district constables resident in every part of the parish, 
and paid at the. rate of two shillings a day when actually employed. 
Having regard to their other duties and the smallness of their numbers, 
the regular police force is unable to do anything in the way of night 
patrolling. 

History of Legislative Remedies. — Such being the character of the crime, 
the extent to which it prevails, and the means that exist for its detection, it 
may be useful now to trace the history of the action taken by the Legislature 
for its suppression. 

In 1864, by Law 27 Vict., c. 33, the provisions contained in the English 
consolidating criminal Statute, 24 & 25 Vict., c. 96, were substantially, 
with but few and unimportant verbal alterations, introduced into Jamaica. 
Whether from oversight or intention, this Law contained no enactment 
specially applicable to this particular crime. It became necessary, therefore, 
in the following year to repeal ss. 23 and 24 of the former Law, and to 
substitute new provisions dealing with the subject. The preamble of the 
new Law 28 Vict., c. 4, which runs as follows — " Whereas the stealing of 
growing produce and other products attached to or growing on land has 
become of so frequent an occurrence, that it is expedient to amend the 
law, and to increase the punishment on offenders," etc. — ^shows that the 
crime had already at that date become of sufficient importance to require 
special legislation. This Law, by s. 2, provided that '* whosoever shall steal, 
or shall destroy or damage with intent to steal, any tree, plant, root, fruit, or 
any other vegetable production, growing in any garden, orchard, provision- 
ground, or cane, or coffee, or pimento-field, the value whereof shall exceed 
ten shillings," shall be guilty of felony, and punishable as for simple larceny. 
S. 3 provides for the same crime where the value is under ten shillings, 
that the offender on summary conviction shall be liable to six months' im- 
prisonment with hard labour, and on a second offence be guilty of felony 
and punishable as for simple larceny. S. 4 provides for the offence of 
stealing similar vegetable productions, where such vegetable productions are 
" used for the food of man, or beast, or for medicine, or for distilling, or 
for dyeing, or for or in the course of any manufacture, growing on any 
land open or enclosed, not being a garden, orchard, provision-ground, or 
cane, coffee, or pimento-field," and renders the offender liable on summary 
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conviction to imprisonment with hard labour for two months, and makes a 
second offence felony, to be punishable as for simple larceny. 

By Law 4 of 1872, the power possessed by Circuit Court judges of 
imposing a sentence of whipping or flogging was extended to District Court 
judges. 

Although by this Law the Legislature enabled the Courts to inflict the 
severer punishment of flogging on offenders, two years later a more lenient 
treatment appears to have been considered desirable ; for by Law 12 of that 
year the justices were empowered for a first offence to imprison the offender 
with or without hard labour for two months, or to fine up to ^^5, and in 
de&ult of payment to imprisonment up to two months or until payment. 

Ptineipal Law on the Subjeot. — The whole subject was reconsidered 
in 1877, and fresh provision made by Law 6 of that year. 

By s. 4 of that Law, stealing ''any tree, plant, root, fruit, or any other 
vegetable production growing in any garden, orchard, provision-ground, 
whether the same be enclosed or not, or cane, or coffee, or pimento-field, 
or other land appropriated to cultivation," where the value exceeds j£s ^^ 
made felony, and the offender liable to punishment as for simple larceny, 
and if a male, to whipping. 

S. 5 deals with the same offence where the value is under ^^5, and 
provides a punishment of six months' imprisonment with hard labour, 
and (or) also whipping.^ 

SS. 6, 7, and 8 dealt with the offence described already in s. 4 of 28 
Vict, c. 4, and provided that where the value of the articles stolen exceeded 
^20, the offender should be guilty of felony and punishable as for simple 
larceny, and where the value was under ;^2o, the offender should be liable 
to imprisonment with hard labour for six months, a second offence being 
made felony and the offender punishable as for simple larceny and (or) with 
whipping. 

This Law further gave special powers of search for stolen produce to 
constables authorised to that end in writing by an inspector of police. 

In spite of various attempts on the part of the Legislature to amend and 
make the Law more effective, and except for the amendment made by 
Law 27 of 1888, the Law of 1877 has continued as the principal Law 
regulating prosecutions for prsedial larceny. 

Law 27 of 1888 merely cleared up an obscurity in the wording of the 
principal Law by enacting that the provisions of Law 6 of 1877 should apply 
to any tree, etc., mentioned in the said Law or to the root or any other part 
of any such tree, etc., ''that is in or attached to the soil in any land 
although the same may not be growing in such land as in the said Law 
mentioned, in the same way as if the same were growing in such land as 
aforesaid." 

* The power to inflict whipping for this crime was taken away later by Law 19 of 
1887, 9. 5. 
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One other Law on this subject exists on the Statute Book of the Colony — 
namely. Law 15 of 1890, under which the accused was made a competent 
but not a compellable witness, and provides to this effect : — 

Any person found in possession of any article of agricultural produce in the 
sdiednle to this Law, under circumstances which afford reasonable grounds for 
suspecting that such possession is not lawful, may be arrested by any constable 
or rural headman, and taken forthwith before the nearest magistrate ; and the 
refusal or inability . of such person arrested as aforesaid to satisfy the magistrate 
that his possession of the article in question is lawful shall be deemed prima facie 
evidence of larceny. 

The obvious difficulties and inconvenience of strictly carrying out the 
procedure laid down in this enactment have to all intents and purposes 
rendered it a dead letter. 

In 1896 and 1901 the Legislature introduced and passed further Laws 
on the subject, but as they have both been disallowed by the Secretary 
of State, it is unnecessary to say more about them here than that both 
enactments proposed to give wider powers of arrest in cases where persons 
were found in possession of agricultural produce under suspicious circum- 
stances, and the onus of proving that such possession was lawful was placed 
on the accused. Under the latter Law the punishments that the Courts 
were empowered to impose were made more severe, and whipping or flogging 
might be ordered even for a first offence. 

Oyer-Sayerity of the law. — After reading how the Legislature in Jamaica 
has dealt with the matter, one would hardly think that the pains and 
penalties provided by the Law err on the side of leniency. In my opinion 
the very severity of the punishment directed to be imposed has largely 
tended to deter persons from having recourse to its provisions, and has 
failed to check the growth of the crime. In {H-oof of the latter of these 
opinions I might refer to the returns of this crime in the parish of 
Westmoreland, where it is well known the resident magistrate deals most 
severely with offenders of this class. For the last three years the convictions 
for this crime have been as follows : For 1899-1900, 47 ; for 1900-1, 76 ; and 
for 1901-2, 105. Still, there is no doubt that there are many persons in the 
Island who assert that the punishment of such offenders should be made 
more severe, and claim that flogging, and flogging alone, should be the 
invariable punishment. To such persons, apart from the fact that all 
enlightened public opinion is against this form of punishment, it should be 
a sufficient answer to point out that a large proportion of the offenders 
consists of women and sickly persons who cannot be so punished. There 
is a further section of the community who, in their indignation against such 
criminals, and having regard to an alleged difficulty in identifying the articles 
found in the possession of an accused with those alleged to be stolen, 
go so far as to urge that any person should be authorised to arrest persons 
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whom they suspect to be in possession of stolen produce, and that persons 
so arrested should be deemed to be guilty until they can establish their 
innocence. Even if such a course was not in direct opposition to the 
traditions and first principles of English law, it would be a peculiarly 
dangerous innovation to make in a country where the bulk of the population 
is so uncivilised as is the case in Jamaica. Personally, I have experienced 
no difficulty in obtaining convictions for this crime which is not present 
in the case of other similar crimes ; nor do I think it would be practicable, 
in view of the limited numbers of the police force, to provide greater facilities 
for the discovery and detection of this crime than already exist for this 
purpose. At any rate, I am strongly of opinion, under present social 
conditions, that the introduction of indiscriminate powers of arrest of 
suspected ofifenders would prove to be a remedy far worse than the disease. 

How far the conditions in other West Indian Islands are favourable to 
the increase of this crime, I cannot say, but there can be little doubt that 
it exists, and that for its suppression special legislation has been passed. 
When the Law which was passed by the Legislative Council in 1901, and 
has since been disallowed, was being discussed in the Council, it was 
asserted by those who advocated the flogging clauses of the Bill that in 
British Guiana, where the like punishment was in force, the number of 
cases had been largely reduced. I have no means of testing the truth of 
this assertion, but I submit that the reduction may be equally due to the 
fact that the offenders in that Colony may also be punished by fine. 

Treatment of the Crime in other West Indian Colonies. — By way of com- 
parison it may be useful in concluding this paper to point out shortly how 
the Legislatures in the other principal West Indian Colonies have treated 
the subject. 

British Oniana. — In British Guiana the crime is treated as one 

punishable on summary conviction — and ss. 77 and 79 of Ordinance 17 of 
1893 contain the law on the subject. S. 77 enacts that a person who steals 
" cocoa, coffee, plantains, bananas, yams, tannias, cassava, or sweet potatoes, 
growing in any land, whether open or enclosed, not being a garden,'' etc, 
shall be liable for a first offence to a fine not exceeding twenty-five dollars or 
one month's imprisonment and to whipping or flogging, and for a second 
offence to six months' imprisonment and whipping or flogging. S. 79 provides 
that any person stealing " fruit or any cultivated root or plant other than any 
mentioned in s. 77, used for the food of man or beast, or for medicine, or 
for distilling, or for dyeing, or for or in the course of any manufacture, and 
growing in any land, whether open or enclosed, not being a garden," etc., 
shall be liable to a fine not exceeding five dollars or one month's imprison- 
ment, and for a second offence to six months' imprisonment. 

Trinidad. — In Trinidad the tendency has been to make the punish- 
ment for this offence more severe. By Ordinance 11 of 1842, s. i, the law of 
that Colony as regards larceny was assimilated to that of England, but 
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special provision was made by s. 42 for this crime to the following effect : 
" If any person shall steal . . . any sugar-cane, cocoa-tree, or coffee-tree, or 
any cultivated root or plant used for the food of man or beast or for 
medicine, or dyeing, or for distilling, or for or in the course of any manufacture, 
and growing in any land, open or enclosed, not being a garden," etc., the 
offender for a first offence was to be liable to one month's imprisonment, 
"or else shall forfeit and pay over and above the value of the article or 
articles so stolen, or the amount of the injury done, such sum of money not 
exceeding ^i as to the justices shall seem meet," and for a second offence 
to six months' imprisonment. In 1867 a second offence under the lastly 
recited section rendered the offender liable to whipping or flogging *(sce 
Ordinance i of 1867). In 1886, by Ordinance 22, these provisions were re- 
pealed, and the offences therein mentioned, whatever the value of the article 
stoleQ might be, and whether the land on which the same was at the time 
growing or in course of cultivation, was open or enclosed, were constituted 
felonies, and the offenders rendered liable to twelve months' imprisonment 
with hard labour and (or) to be privately whipped; and for a second 
offence made punishable as for simple larceny. 

Grenada. — In Grenada the recently introduced Criminal Code starts 

with abolishing the distinction preserved by English law as regards the theft 
of things savouring of the realty, and by s. 36 by way of definition states 
that " stealing may be committed in respect of anything, whether living or 
dead, and whether fixed to the soil or to any building or fixture, or not so 
fixed," etc. Later, by s. 97 this Law enacts that " whoever steals anything the 
value of which does not exceed £5 . . . shall be liable to imprisonment for 
three months/' and by s. 98 "whoever steals any cultivated tree, plant, 
root, or fruit from the field, garden, building, or other similar place where 
the same is grown, or any tree, plant, root, or fruit growing, or being in any 
land appropriated to cultivation, shall be liable to imprisonment for three 
months, and in the discretion of the Court to flogging or whipping." Special 
legislation, however, has been passed for the protection of the staple industry 
of this Island against offences of this kind, in the shape of the Cocoa and 
Nutmegs Ordinance, No. 21 of 1896. Under s. 18 of this Ordinance, any 
justice of the peace, revenue officer, or constable may "stop any person 
carrying or conveying or in charge of cocoa or nutmegs suspected to have 
been stolen, or unlawfiilly obtained, and require him to give a full and 
satisfactory account of the same ; and if he refuses or is unable to give an 
account which shall satisfy the officer, the officer may seize the cocoa or 
nutmegs, and the person may be brought before a magistrate, and charged 
with having in his possession or conveying cocoa or nutmegs reasonably 
suspected of having been stolen, or unlawfully obtained ; and if he does 
not give an account to the satisfaction of the magistrate as to how he came 
by the same, he shall be liable " to a fine of ;^2o, and the cocoa or nutmegs 
may be ordered to be returned to the owner or forfeited. 



146 PRjEDIAL larceny IN JAMAICA. 

Barbados. — Barbados seems to have passed no legislation specially 



relating to this crime, which would seem to suggest that there it is of no 
very frequent occurrence. 

In Jamaica and the other Colonies to which reference has been made, 
there are enactments making it an offence to be in the possession of articles 
alleged to be stolen or unlawfully obtained, where the person so in possession 
cannot satisfactorily account to the Court for his possession ; but those 
contained in the Grenada Criminal Code are perhaps the most comprehensive 
and useful. 

Degrees of Crimiiiality : Starving Women and CMIdren. — It remains 
only to consider by the experience of the results of past legislation in 
Jamaica, and by the light afforded by the action taken in other West Indian 
Colonies, how best the law in Jamaica can be amended to suppress— or 
at least check — this growing evil. In reflecting how this may best be done, 
it must be remembered that the degree of criminality attaching to this crime 
varies very considerably. It may be, and very often is, committed by some 
child or woman, left or abandoned by their natural protectors, as a means of 
staving off starvation ; on the other hand, the offender may be some idle 
able-bodied male adult who prefers to live on the results of the exertions of 
his more industrious neighbour. In view of this it seems expedient that 
the Courts should be given a wide discretion as to the form of punishment 
to be inflicted. Where, also, the offenders and the persons who suffer by 
such offenders' acts alike come from the same class, as they may be said to 
do in Jamaica, it is necessary to make sure that the nature of the punishment 
should be consonant with the sentiments of that class. If it is more severe 
than persons of that class think should be inflicted, they will shrink from 
appealing to the Courts to enforce it, and many offenders will either go un- 
punished altogether, or be forced to come to some uncertain and irregular 
arrangement, with the persons whose property they have purloined. On 
the other hand, the Law should not deal with the offence so leniently 
as to inspire persons with a contempt for its provisions, and thus en- 
courage the willing thief in his career. The policy of the Lord High 
Chancellor in 7)^ Mikado in making the punishment fit the crime is 
nowhere more necessary than in this instance. I venture to submit that the 
Legislature should aim at ensuring that, as far as possible, every praedial thief 
should be brought before the Courts for punishment, and that the punish- 
ment should be instructive and deterrent against a repetition of the offence 
by the offender, rather than vindictive. 

Lnpolioy of Tindiotiye Pntiiihmento. — Vindictive punishments, such as 
long terms of imprisonment or flogging, as may be gathered from my previous 
remarks, are not, I think, calculated to improve an offender ; and the former 
method, at any rate, has this further disadvantage — that it can only be in- 
flicted at a cost to the taxpayer out of all proportion to the value of the 
injury caused by the offender's depredations. The real pest of the community 
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— the man who makes an idle, dishonest living at the expense of his neigh- 
bours — is generally too clever to allow himself to be caught Usually it is, so 
to speak, the comparatively innocent thief — ^the first offender — ^who, in his in- 
experience, is surprised in the act ; and in such cases, where the value of the 
property stolen usually does not exceed a few pence, it seems absurd to 
saddle the taxpayer with the cost of keeping the offender in prison for many 
months, with the probable result of converting him into an habitual criminal. 

It has always seemed to ine that in the case of a first offender of this 
class, the Court ought to have power to impose such a punishment as will 
make it clear to the meanest capacity (and the majority of praedial thieves 
have the lowest intellectual powers) that to repeat such an act will 
be against his own interests. Of course, in the case of the hardened 
criminal — and the habitual criminal, I fear, will long exist as a living 
evidence of the failure of our penal law to reform offenders — ^these reasons 
have no application, and having regard to the greatness of the damage 
suffered in such cases, the cost of their long imprisonment may justifiably 
be incurred, or in cases of special audacity or cruelty even flogging be 
resorted to. Such cases are and always will be exceptional, and require 
exceptional treatment. But by far the larger number of offenders will be first 
offenders, and a great end will be attained if, by their punishment, they can 
be taught the old principle that " honesty is the best policy," and deterred 
firom repeating their offence. This lesson, I submit, might be taught by 
giving additional powers to the magistrates enabling them to order a fine not 
exceeding j£$ for such offences, together with fair compensation to the person 
who has suffered by the theft, and to give such reasonable time for payment 
of these amounts as will enable the offender to work and earn sufficient to 
pay them. The magistrates may, I think, be trusted to exercise such powers 
with discretion ; for it is obvious that the indiscriminate use of them, where 
the offender is a stranger in the district or notoriously unlikely to attempt to 
pay such a fine, would only afford a criminal an opportunity of evading his 
punishment. But in Jamaica, where agritultural labour is always in demand, 
the praedial thief, if he so wishes, can in most cases work out such a fine and 
compensation by giving his services to the person whose produce he has 
stolen. The lesson might also be further brought home to the intelligence 
of the people by making parents or guardians responsible for the deeds of 
the young persons for whom they are morally responsible. This might be 
effected by making such persons jointly liable to pay the money penalties 
imposed on juvenile offenders, or to go to prison in default, unless they can 
satisfy the Court that they have done all that lies in their power to prevent 
the commission of such crimes. The enforcement of parental responsibility 
in this way has been, I believe, tried with success in other places ; and 
nowhere is the lesson more required than by the negro race in Jamaica. 

While unfortunately I feel that, under the existing social conditions of 
Jamaica, there will for a long time to come be a tempting field for the enterprise 
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of the prsedial thief, I believe if, while retaining the existing powers of 
imprisonment and flogging for exceptional cases, the Courts are given the 
additional powers which I have ventured to suggest, the magistrates will 
take advantage of this wide latitude in the selection of punishments to pass 
such sentences in particular cases as will in time impress the rising genera- 
tion with the conviction that it is to their interests to obtain what they need 
by honest toil, rather than by the exercise of their thievish propensities. 
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[Contributed by Montague Crackanthorpe, Esq., K.C] 

The efforts made by Mr. Thomas Barclay during the last two years to bring 
before the public, both in England and France, a scheme for drawing 
those two countries more closely together, and rendering war between 
them well-nigh impossible, are worthy of all praise. Having first ventilated 
the project in Paris at a meeting of the French Arbitratioh Society, of 
which the venerable M. Fr^d^ric Passy was Chairman, Mr. Barclay 
introduced it to the English intellectual world, in June 1901, by an article 
in the Fortnightly Review. He has since, by his personal exertions, pro- 
cured resolutions in its favour from the following : the British Chamber 
of Commerce in Paris (of which he was formerly President), the French 
Chamber of Commerce in London, nineteen Chambers of Commerce 
scattered throughout France, the English Association of Chambers of 
Commerce (comprising about seventy-four distinct bodies), twenty-four 
associations of English working men, eighteen English and French Peace 
Societies. This is, indeed, a goodly harvest of approbation on both sides of 
the Channel. The time has now come for examining the scheme from a 
historical point of view, and for considering what practical difficulties (if 
any) it presents. 

Mr. Barclay's proposal is to take the Anglo-American Treaty, signed, in 
January 1897, by Lord Pauncefote and Mr. Senator Olney, as the basis of 
a treaty between Great Britain and France, with such modifications as the 
altered circumstances require. As is well known, that treaty proved abortive 
for want of ratification by the Senate of the United States. It will be well 
to enquire why. 

The great merit of the treaty of 1897, according to Mr. Barclay, was 
that all matters likely to give rise to war were to be referred to subjects 
of the respective parties in difference, and not to outsiders, " to whom no 
State would," he says, "care to entrust a national question." In order fully to 
appreciate this remark it is necessary to bear in mind the various methods 
of constituting a* tribunal for the settlement of international disputes. 
Such a tribunal may be formed in one of two ways: (i) a single person, 
or group of persons, may be chosen with the common consent of the 

X49 II 



ISO NOTES ON A PROPOSED GENERAL TREATY. 

parties between whom the dispute has arisen ; (2) each party may choose 
his own representative or representatives independently of the other. 
In the first case, the persons chosen are usually of a different nationality 
from that of either party. Whether it consists of one or more, the authority 
is a single one, incapable of being divided against itself, and, therefore, 
requiring no umpire. In the second case, each party chooses its pwn 
representatives independently of the other party. This case will be 
considered presently. 

The following are some of the instances, in recent times, of individuals 
appointed as sole arbitrators by common consent: The King of the 
Netherlands, by France and Spain, in 1851 ; Louis Napoleon (then President 
of the French Republic), by the United States and Portugal, in the same 
year; the King of the Belgians, by the United States and Chili, in 1858; 
the President of Chili, by Great Britain and the Argentine Republic, in 
1864 ; the Emperor of Russia, by Japan and Peru, in 1872 ; Sir Edmund 
Monson, British Ambassador at Athens, by the United States and Denmark, 
in 1888; the President of the Swiss Federal Supreme Court of Justice, 
by Bolivia and Chili, in 1893. The following are some of the instances 
of groups or bodies of persons appointed as sole arbitrators by common 
consent : The Senate of Hamburg, by Great Britain and Portugal, in 
1855 and 1 861; the same Senate, by Great Britain and Peru, in 1864; 
the French Court of Cassation, by France and Nicaragua, in 1879. 

The subject-matters of all the arbitrations just mentioned were pecuniary 
claims for damages, some being of a purely commercial character, others 
arising out of alleged illegal seizures of ships or men. 

When each party chooses its own representatives, the tribunal so formed 
is styled a "Mixed Commission." Such tribunals have been largely 
employed to settle claims of non-combatants in respect of losses occasioned 
by war or insurrection and alleged breaches of neutrality. Here the States 
intervene — or at all events one of them does — for the protection of their 
own subjects. Recent instances of Mixed Commissions formed to settle 
pecuniary claims are : those appointed by Great Britain and the United 
States in 1853; the United States and Mexico in 1868; the United States 
and Spain in 1871; Great Britain and the United States in the same 
year (the case of the Alabama and other vessels) ; the United States and 
Colombia in 1874; the United States and France in 1880; France and 
Chili in 1882; the United States and Venezuela in 1890. 

Mixed Commissions have also been frequently employed to settle disputed 
boundaries, the arbitrating States here acting not in their representative 
character, but on their own account. The most conspicuous instances are 
the Commission appointed in 1892 by Great Britain and the United States 
to settle the dispute as to the seal fisheries in the Behring Sea, and that 
appointed in 1897 by Great Britain and Venezuela to define the Venezuelan 
frontier. In the Behring Sea case, the commissioners were, for Great 
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Britain, Lord Hannen and Sir John Thompson; for the United States, 
Mr. Justice Harlan, of the Supreme Court, and Senator John Morgan. To 
these were added three more commissioners, not of the nationality of 
either party, nominated by the President of the French Republic, the 
King of Italy, and the King of Norway and Sweden respectively. In 
the Venezuela case, all the commissioners without exception were legal 
experts, those for Great Britain being Lord Herschell (replaced, on his 
death, by Lord Russell of Killowen) and Sir Richard Henn Collins, the 
present Master of the Rolls ; for the United States, Chief Justice Fuller and 
Mr. Justice Brewer, both of the Supreme Court. 

The number of the original members of a Mixed Commission is, of 
course, always even, as each party names its own quota ; and these quotas 
are equal. It is therefore necessary to provide for the appointment of an 
umpire or additional member, who is usually selected by the original 
members, but sometimes by an independent foreign Power. In the 
Venezuela case, the four commissioners appointed as their colleague the 
well-known international jurist. Professor de Martens, Privy Councillor of 
Russia. 

The trend of modem practice has been to resort to a Mixed Commission 
rather than to a sole arbitrator. Few Governments would be content 
nowadays to refer important questions to sovereign Powers, who, of course, 
only act by deputies selected by their Ministers' advice. In fact, the 
procedure with regard to these questions has been gradually assimilated to 
that of a private lis. This is an immense gain to the cause of peace. 

I now pass on to consider the terms of the Anglo-American treaty in 
detail. The subjects comprised in it are mainly two — ^viz. (i) pecuniary 
claims, or groups of claims ; (2) claims territorial, including fisheries, rights 
of navigation and access, and all other matters incidental thereto. The 
tribunal to be constituted for the settlement of pecuniary claims depends 
on their amount. If less than ;j£i 00,000, each contracting party is to 
nominate a jurist of repute, and the two arbitrators so nominated are to 
select a third as president of the tribunal. The award of the majority is 
to be final (Art. 3). If the claims exceed ;^i 00,000, they are to be referred 
to a tribunal similarly constituted, but in this case the award is not to be 
final unless the members are unanimous. If they disagree, either party 
may demand a review <A the award within six months. In that event, the 
matter in controversy is to be submitted to a tribunal consisting of five 
jurists, no one of whom may be a member of the original tribunal. These 
five jurists are to be nominated as follows : two by each of the contracting 
parties, and the fifth (to act as umpire) by the other four, or, if they 
cannot agree, by the King of Sweden and Norway. The umpire is to 
act as president of the tribunal, and the award of the majority is to be 
final (Arts. 4 and 5). 
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Territorial claims are dealt with by 

Art. 6.— Any controversy which shall involve the determination ot territorial 
claims shall be submitted to a Tribunal composed of six members, three of 
whom [subject to a provision which for our present purpose is immaterial] shall 
be Judges of the British Supreme Court of Judicature or members of the Judicial 
Committee of the Privy Council to be nominated by His Britannic Majesty, 
and the other three of whom shall be Judges of the Supreme Court of the 
United States or Justices of the Circuit Courts to be nominated by the 
President of the United States, whose Award, by a majority of not less than five 
to one, shall be final. In case of an Award made by less than the prescribed 
majority, the Award shall also be final unless either Power shall, within three 
months after the Award has been reported, protest that the same is erroneous, 
in which case the Award shall be of no validity. 

In the event of an Award being made by less than the prescribed majority, and 
protested as above provided, or if the members of the Arbitral Tribunal shall 
be equally divided, there shall be no recourse to hostile measures of any 
description until the mediation of one or more friendly Powers has been invited 
by one or both of the High Contracting Parties. 

Here the choice of members of the tribunal is, it will be observed, a 
more limited one. Not only is the nationality of the two sets of commis- 
sioners prescribed, but also their qualification. That judges of any Supreme 
Court should be diverted from their proper business and have international 
work assigned to them is, to say the least, of doubtful expediency. At 
all events, it would be well that where they are required to settle disputed 
boundaries they should have associated with them one or more experts 
in surveying, either military or civil. This was done in the case of the 
long-standing boundary dispute between Chili and Argentina, settled nominally 
last November by the award of King Edward VII., but really by a lord of 
Appeal and two officers of Engineers. 

Down to this point the Anglo-American Treaty is plain sailing enough, 
but we now reach the crux of the position. How are questions which 
cannot be described either as pecuniary or territorial to be dealt with? 
The answer, in so far as it is furnished at all, is to be gathered from 

Art. 7. — Objections to the jurisdiction of an Arbitral Tribunal constituted 
under this Treaty shall not be taken except as provided in this Article. 

Ify before the close of the hearing upon a claim submitted to an Arbitral Tribunal 
constituted under Article 3 or Article 5, either of the High Contracting Parties 
shall move such Tribimal to decide, and thereupon it shall decide, that the 
determination of such claim necessarily involves the decision of a disputed 
question of principle of grave general importance affecting the national rights ot 
such Party, as distinguished from the private rights whereof it is merely the 
international representative, the jurisdiction of such Arbitral Tribunal over such 
claim shall cease, and the same shall be dealt with by arbitration under Article 6. 

The interesting question is, What is the class of cases here contemplated ? 
Even when the range of matters proper to be submitted to arbitration is 
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assumed to be unlimited, there is a general consensus of opinion that 
some limitation there must be. As I have said elsewhere, Bluntschli, 
Rouard de Card, Goldschmidt, Kamarowski, Ferdinand Dreyfus, Michel 
Revon, all exclude questions of national independence, and some of them 
also exclude questions of national honour and of territorial integrity.^ The 
same dass of matters seem to be excluded by the Anglo-American Treaty, 
for "questions of principle of grave general importance affecting the 
natural rights of the contracting parties " are, it will have been seen, only 
to be dealt with in connection with the pecuniary claims in which they 
are involved. In other words, it is not these natural rights themselves, 
but the claims involving them, that are to be disposed of under Art. 6. 
This being so, the statement in Article i of the treaty that subject to 
the limitations therein contained — limitations which are nowhere < clearly 
explained — "the High Contracting Parties agree to submit to arbitration 
all questions in difference between them which they may fail to adjust by 
diplomatic negotiation'' is as enigmatic as an utterance of the Delphic 
Oracle. 

But even the cautious reservation in Article 7 £uled to satisfy the 
American Legislature. The Committee on Foreign Relations, to which it 
was referred, reported in favour of three amendments The first amend- 
ment required that an agreement to submit should, before it became final, 
be communicated in each case to the Senate by the President, and 
be concurred in by two-thirds of the senators present, as well as by 
the other High Contracting Party. The second substituted "jurists of 
repute " for " Supreme Court Judges." The third — a comparatively minor 
one — ^had reference to the appointment of an umpire. The Senate adopted 
all these amendments, and added others of their own motion. In the 
result the treaty was rejected by 43 votes to 26. 

Considering that the United States Government has been a party to 
nearly two-thirds of the arbitrations that have taken place during the last 
century, it cannot be said to be hostile to that mode of settlement. And the 
refusal of the Senate to part, by anticipation, with their constitutional right 
of veto is significant of the reluctance felt by that body to entrust the 
solution of disputes of grave general importance to any tribunal, however 
fairly composed, in ignorance of what the precise dispute may be. It does not 
seem likely that President Loubet's Cabinet, or .either of the French Chambers, 
would be less sensitive on this head, having regard to the delicacy and 
difficulty of the questions that may possibly arise in future between France 
and England, particularly in regard to Colonial expansion in Africa and 
elsewhere. 

As a matter of fact, the only conventions between States which have 
stipulated prospectively for the settlement by arbitration of all differences 
without exception, are those of the United States with Mexico (1848) ; of 
' Emyd, Brit (loth ed.), vol. zzv. : Arbitration (International). 
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Belgium with Hawaii and Siam (1862 and 1868), and again with 
Venezuela (1884) and Ecuador (1887); of Switzerland with San Salvador 
and Ecuador (1887) ; of Spain with Honduras and Colombia (1894); of 
Italy with the Argentine Republic (1898); and Chili with the Argentine 
Republic (1902). But in each of these cases one of the contracting parties 
was greatly inferior in strength to the other contracting party, and war 
between the two must have had but one result. 

It has been urged against the proposed Anglo- French Treaty that it is 
at variance with the spirit of the Hague Convention of 1899. The objection 
is not without weight. Article 21 of the convention, as communicated 
to Lord Salisbury by Lord Pauncefote, in July 1899, >^^s ^^^^ • — 

La Cour Permanente sera comp6tente pour tous les cas d'arbitrage k moins 
qu'il n'y ait entente entre les parties pour Tetablissement d'une juridictioii sp^ciale. 

Now if this were all, the choice of a tribunal would seem to be left perfectly 
free ; but M. le Chevalier Descamps, in his admirable report to the Peace 
Conference, says with regard to this article : ** It was proposed by the Russian 
delegates with a view of making clear two points : (i) The general competence 
of the Hague Court to deal with every case admitting of arbitration, whether 
the parties had or had not bound themselves so to treat them; (2) the 
liberty reserved by the Powers to constitute special tribunals distinct from 
the Court. The Comte de Macedo (delegate from Portugal) suggested, in 
this connection, the adoption of a clause declaring that the signatory Powers 
had agreed to prefer the jurisdiction of the Permanent Court to every other 
special jurisdiction whenever circumstances permitted. This clause was 
very favourably received. If it was not inserted in the convention, this 
was partly because it was thought desirable to avoid bringing direct pressure 
to bear on the free action of the Powers, partly because it was thought that 
the solemn declaration in Article 21 of the general competence of the Permanent 
Court sufficiently indicated what the desire of the Powers was" 

The criticisms just made on Mr. Barclay's proposal, whether well founded 
or not, cannot in any degree detract from the estimation in which his labours 
ought to be held. Attention has been called to the obstacles that lie 
in his path in the hope that they may be found to be removable. Every- 
thing written, spoken, or petitioned for in favour of international arbitration 
is so much to the good. The cause of Peace requires vigorous personal 
backing such as Cobden and Bright gave to Free Trade. Nor have its advo- 
cates striven in vain. Wherever the war-clouds threaten, Arbitration now 
lifts up her voice, and seeks to get a hearing. It was so in the Transvaal 
in 1899; it is so in Venezuela in 1902. Whilst I am penning these lines, 
the news arrives that the blockade of the Venezuelan coast will shortly be 
raised, and the claims of Great Britain, Germany, and Italy referred^ at 
President Roosevelt's suggestion, to the Permanent Court at the Hague. 
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This turn of events is an excellent omen for the future and furnishes 
another proof that the advance of international arbitration, as a substitute 
for armed force, is assured. Only a few weeks ago a branch of the Hague 
Court disposed with complete success of the long-standing dispute between 
the United States and the Mexican Republic, with regard to "The Pious 
Fund of the Califomias." ' Is it too much to expect that this same Court, 
although it has at present only an ideal existence, and although fresh 
branches of it have to be formed to deal with each fresh case as it arises, 
will in course of time be called so frequently into requisition as to become 
endowed with a sort of organic life? If this point is once reached, 
arbitration between States will have become so general as not to require 
a General Treaty to support it. 

' As this arbitration was the first of what it is hoped wiU prove a long series, a short 
account of the proceedings may be of interest. What follows is taken from the American 
OfiScial Report, for a copy of which (a volume of over 800 pages) I am indebted 
to the courtesy of Sir Edward Fry. The " Pious Fund of the Califomias " was formed 
in the eighteenth century for the purpose of converting to the Catholic faith the native 
Indians of Upper and Lower California, both of which then belonged to Mexico, and 
of maintaining a Catholic priesthood there. The Fund, which was considerable, was 
transferred to the Public Treasury of Mexico by a decree of October 14th, 1842, the 
Mexican Government undertaking to pay interest thereon in perpetuity in furtherance 
of the design of the original donors. Alter the sale of Upper California to the United 
States, efiected by the Treaty of Guadelupe Hidalgo of February 2nd, 1848, the Mexican 
Government refused to pay the proportion of the interest to which Upper California was 
entitled. The question of liability was then referred to Commissioners appointed by 
each State, and, on their failing to agree, to Sir Edward Thornton, British Minister at 
Washington, who by his award, dated November i ith, 1875, found there was due from 
Mexico to Upper California, or rather to the bishops there as administrators of the 
Fund, an arrear of interest amounting to nearly $100^000, which was directed to be 
paid in gold. This award was carried out, but payment of the current interest was 
again withheld as from October 24th, 1868. Claim was thereupon made on Mexico by 
the United States on behalf of the bishops, but without success. Ultimately, on May 22nd, 
1902, an agreement was come to between the two Governments which provided for 
the settlement of the dispute by a tribunal to be constituted in conformity with the 
Peace Convention of 1 899. This tribunal was empowered to determine (i) whether 
the matter was res judicata by reason of Sir E. Thornton's award ; (2) whether, if not, 
the claim for the interest was just. The arbitrators selected by the United States were 
Sir E. Fry and Prof, de Martens, of St. Petersburg ; and by Mexico, Prof. Asser and 
Prof, de Savorin-Lohman, both of Amsterdam. These four (none of whom, it wiU be 
observed, was of the nationality of either party in difference) chose for their umpire 
(sur-itrbitre) Prof. Matzen, of Copenhagen, President of the Landsthing there. The Court 
decided both questions in the affirmative, awarding the payment by Mexico of the annual 
sum claimed, not in gold, but "en monnaie ayant cours legal au Mexique** Although 
the award of 1875 was chose juge'Ct the direction to pay in gold was held to be refer- 
able only to the mode of the execution of the award, and not an integral part of the 
matter then adjudicated on. The Court sat on nineteen days, and was addressed both 
in English and French, according to the nationality of the counsel engaged. The 
pleadings were in the form of case, countercase, and replication. Following the 
American practice, counsel delivered written argumentative " briefs," which they supple- 
mented by word of mouth. — [M.C] 



INTERNATIONAL MARITIME COMMITTEE- 
HAMBURG CONFERENCE. 

[Contributed by T. G. Carver, Esq., K.C] 

BniiJiefS of fhe Conferenoe. — The main business of this Conference was 
the approval and adoption of two drafts of proposed treaties, in relation 
to collision law and salvage law. Having done that, it was proposed to 
discuss the principles which should govern the " competence ^' of tribunals 
in collision actions ; and, secondly, privileged claims against a ship, and their 
order of priority. The Conference satisfactorily accomplished their objects, 
except the last. That stands over to the future. 

Unifoimity by Treaty. — The draft treaties on collision and salvage 
had been prepared by a Commission, presided over by Lord Alverstone, 
which was appointed at Paris in 1900, to give shape to resolutions adopted 
at conferences in Antwerp 1898, London 1899, and Paris 1900. The 
scheme by which the Commission sought to give practical effect to the 
resolutions is indicated by the following extract from their report : — 

The Commission first decided to put the drafts in the form of treaties which 
Governments would cause to be examined by diplomatic conferences, and 
which the competent authorities in each country would have to ratify and enter 
in the Statute Books. This appeared to be the only possible method of arriving 
at speedy results, without incurring the risk of delays and amendments which 
would deprive the reform of its international character. This course was 
successfully followed in handling other subjects, especially the fishery regula- 
tions in the North Sea, the railways, postal and telegraph service, industrial 
property, authors' rights, etc. There is, therefore, no reason to suppose that it 
cannot successfully lead to the unification of the law as to collisions and 
salvage. As the treaty may be rescinded at short notice, the legislative inde- 
pendence of each country would be fully protected, but it is fair to assume 
that the equitable character of the proposed rules will carry their own re- 
commendation and that the advantages of uniformity will suffice to ensure their 
permanent retention. 

Collision Law. — The provisions of the proposed treaty on collisions 
at sea, if they became law in the various maritime States, would put an 
end to a number of conflicts in the laws on that subject. Thus it would 
get rid of the special rules found in some of the codes as to collisions with 
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ships at anchor ; also of the rule, in certain codes, that the damages must be 
equally divided, in cases where the collision cannot be shown to be the fault 
of either ship. It proposes that where a collision is due to inevitable 
accident, or is without fault, or if the &ult causing it is '* inscrutable," the 
losses shall lie as they fall. This agrees with the English rule. 

Apportioniiient of loues. — But the more interesting conflict which the 
treaty would get rid of is that as to the mode of apportioning the losses 
where both ships are to blame for a collision. In such a case the English 
rule is to divide the losses equally. Each ship bears one-half of the loss 
sustained by the other, and receives one-half of her own loss from the other. 
But in France, Germany, Belgium, Denmark, Norway, or Sweden, the law 
would require the Court to consider the degree of blame attributable to each 
ship, and to apportion the losses between them accordingly. This is done, 
not with any very nice attempt at accuracy, but by making one ship bear, 
say, two-thirds or three-quarters of the total losses. The effect is that when 
one ship has been seriously in fault, while the other has committed only a 
slight error, which has probably had little effect in bringing about the collision, 
the results of an action differ according to whether the case is tried on one 
side of the English Channel or the other. 

In the discussions and resolutions on this point, the Continental rule has 
been approved almost without dissent ; and the treaty would give effect to 
it by providing as follows : — 

Art. 4. — If there is a common fault, the responsibility of each of the vessels 
is proportionate to the gravity of her fault All losses caused either to the 
vessels or to their cargoes, or to the crews, passengers, or other persons on board 
the ship are divided between the vessels in the same proportion, the liability not 
being joint The vessel sued by virtue of a contract of afireightment or carriage 
can, by proving the fault and degree of fault of the other vessel, free itself 
proportionately from the liability under which it lies under the contract, subject 
to the clauses and conditions of same. 

Measure of Damages. — The treaty, again, would abolish certain 
differences of law with respect to the measure of damages. It follows the 
English rule, giving compensation for loss of profits, and detention of 
the ship during repairs, as well as the cost of repairs. 

Ck^mpulsory Pilotage. — Also it would put an end to the conflict as to 
the defence of compulsory pilotage. It provides, contrary to the English 
rule, that "the fact that the collision has been caused by the fault of 
a pilot whose employment is compulsory, presents no obstacle to the 
liability of the ship." 

BtundiTig By. — Further, the treaty proposes to abrogate the presumption 
of fault, causing the collision, which arises under the English Merchant 
Shipping Act, 1894 (s. 422), when the master of one ship has without 
reasonable cause failed to render assistance to the other, or to stay by 
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her '' until he has ascertained that she has no need of further assistance." 
This presumption in English law is punitive, and it is felt that civil rights 
should not be altered by a fiction, for the purpose of punishment. The 
penal consequences should be distinct. 

Salvage law. — ^The proposed treaty on salvage law deals with a 
subject on which, comparatively, there is little conflict of law. But it 
would get rid of a distinction in French law between salvage of things found 
afloat or sunk, and assistance to a ship cast on shore ; and would abolish all 
hard-and-fiEist rules as to a salvor receiving a fixed proportion of the salved 
values. In the case of a derelict, the French Code (Art 191) gives the 
salvor one-third of the value in all cases. 

Limitation of laalulity.— Reverting to the collision treaty, the most 
conspicuous fact about it was that it was silent on the question of the 
limitation of liability of shipowners. That is the most serious of the 
existing divergences of law, and has been a prominent subject at each 
of the conferences of the International Maritime Committee. It is the 
matter of chief importance to British shipowners, whose position under 
the present conflict between our own and foreign laws is undoubtedly not 
a fair one. At the same time, the proposed solution of the difficulty, giving 
in to the Continental rule, which was adopted by resolutions at London and 
at Paris, is not at all likely to commend itself to a British Government, or 
to a British L^islature. It would involve exemption from liability of the 
shipowner whose servants have negligently caused the collision, if his own 
ship has been lost And where that has not happened, it would limit his 
liability for the damage to the value of his ship and freight, in whatever 
condition she may be after the collision, and subject to prior claims 
upon her. When we remember that nowadays a shipowner is not commonly 
ruined by the loss of his ship, and that indeed he is not (owing to the 
practice of insurance) usually the real sufferer by that, it is difficult to find 
any sufficient ground of policy for thus relieving him of his obligations. 

The Conference of London, however, resolved, by a majority, that the 
shipowner's liability should be limited to the value of the ship and freight, 
after the collision ; or, at the shipowner's option, to an amount bearing some 
fixed proportion to the ship's tonnage. And at Paris it was further resolved 
that this limitation should apply to collisions with quays or other fixed objects ; 
and also to breaches of contract, where the performance of the contract was 
part of the master's functions, whether the breach has been due to a member 
of the crew or not, except in case of personal fault of the shipowner. 

The resolutions do not express that this limitation of liability is to be 
a limitation of the total liability of the shipowner for all of these matters ; 
but, having regard to the character of the existing methods of limitation, 
it is evident that that is the meaning. So that the claimant for collision 
damage would be in competition with other claimants against the ship. 
That means, in Continental Europe, that he would practically come last, 
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alter creditors for wages, or for necessaries supplied to the ship, or for 
breaches of contracts of carriage. 

In view, no doubt, of the difficulty which must attend any attempt to 
change the law in England in this sense, Lord Alverstone at Paris proposed 
that the work of the Commission then appointed should not include this 
subject ; and so the draft treaty had no proposition upon limitation of liability. 

But to the minds of Sir John Glover and Mr. T. V. S. Angier, who spoke 
at Hamburg for shipowners, this was a serious going back from the position 
already gained. They were not content with action which ignored the 
resolutions chiefly important to them. On the other hand, it was urged 
with no less force, that the practicable steps should be taken first, and 
the more difficult left for another effort. Ultimately it was agreed that the 
proposed treaty should be pressed on as it stood; but that the Codifying 
Commission should be instructed to prepare a further draft dealing with 
the limitation resolutions. Sir Walter PhilUmore, who had been a member 
of the old Commission, thereupon said that the Commission to deal 
with this matter must be a new one. He was not willing to serve; and 
it was not likely that Lord Alverstone would do so. A new Commission is 
therefore to be appointed. Meantime, the attempt to make collision law 
uniform is not to wait. It was hoped that one of the Governments would 
be willing to bring the matter before the Governments of other maritime 
States, with a view to a diplomatic conference being held. The Government 
of Belgium, it is understood, has now consented to do this. 

Juxisdiotion of TribnnalB. — ^The subject of competence, or jurisdiction, 
of tribunals in collision cases gave rise to a number of questions, and to 
much difference of opinion. Reports upon this new matter had been made 
by most of the various National Associations who are working with the 
International Maritime Committee as their co-ordinating centre. But each 
of those Associations was represented at the Conference, and the voting was 
by those who were present. Each nation counted as one ; and its vote was 
that of the majority of its representatives, where they were divided. 

Fomrn of Prooeedingi. — ^The question whether the Courts of the place in 
which a collision has occurred should have jurisdiction, though the ship may 
not be arrested there, and though the defendant be not domiciled or present 
there, was much debated. Sir Walter Phillimore supported M. Franck (of 
Antwerp) in the view that, when a collision has occurred in territorial waters, 
the national Courts should have jurisdiction. On the other hand, it was 
urged that to have too many competent tribunals is inadvisable ; and that 
it is needless to give jurisdiction to the Courts of the place of collision, 
seeing that such jurisdiction ought to depend upon service of process, and 
so would presuppose that the defendant or the ship could be found. To 
the argument that the best evidence as to the collision is generally to be 
found at the place of its occurrence, the reply was that the best evidence for 
the defendant is generally on board his ship. 



i6o INTERNATIONAL MARITIME COMMITTEE. 

A vote resulted in favour of this jurisdiction by seven national votes to five. 
But the voting brought out in a marked manner the weakness of the con- 
stitution of the Conference. In the minority were included France, Germany, 
the United States, and Great Britain, each voting, almost with unanimity, 
by several representatives; while in the majority were included Austria- 
Hungary, Norway, Sweden, and Japan, each voting by one representative. 
It is not, therefore, surprising that it was subsequently agreed, as an 
instruction to the Executive Council, that they should treat the vote as 
preliminary only, and should bring the question up for further consideration 
hereafter. 

Plftoe of Ship's Begutration. — Another vote was upon the question 
whether the Courts of the place of the defendant ship's registration should 
from that mere fact have jurisdiction. This was affirmed by nine votes to 
four. Great Britain being in the minority. 

Place of Arrest. — ^Jurisdiction of the Courts of a place in which the 
defendant ship can be arrested was resisted by some of the French repre- 
sentatives. They urged that though such Courts should have jurisdiction 
for securing arrest of the ship, and preserving it, and for taking evidence, 
etc., the trial and disposal of the action should only be at the ship's port of 
registration. But the French representatives were divided on the subject, 
and Maitre Clunet spoke strongly against the anomaly of separating the Court 
of the trial from that in which the preliminary steps are taken. The jurisdiction 
was approved. And a further proposal by Dr. Sieveking limiting it to the 
amount of the property arrested was negatived. 

On the other hand, it was considered that a Court should not be com- 
petent merely because another ship or other property belonging to the same 
owner can be arrested within its territory. And there was complete agree- 
ment, except on the part of the United States representatives, that jurisdiction 
in personam founded on mere service of a writ on a defendant casually 
within the territorial jurisdiction ought not to be allowed. There should be 
either domicil or residence of the defendant within the territory at the time 
of service. This is contrary to the rules in force in Great Britain and the 
United States. 

Also the view of the majority was against jurisdiction being allowed 
against a defendant merely because the Court is competent in an action 
against a co-defendant ; or against insurers, or guarantors, merely because the 
Court is competent in an action against the assured; but it was agreed 
that a Court competent to try a claim should also be competent to try a 
counterclaim, by the defendant against the plaintiff. 

These resolutions are, in the language of the president. Dr. Sieveking, 
to be regarded as first readings on this subject They will come up for 
further consideration at a future Conference. And the subject of privileged 
claims against ships and their priorities, for which there was on this occasion 
no time, will then be considered. 
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The following are translations of the draft proposed treaties which have 
been above referred to : — 

Collision Law. 

Art. I. — ^The high contracting parties will take steps to modify the laws of 
their respective States in relation to the judgment of all actions brought, after 
the date of its ratification, before their Courts and tribunals, in respect of a 
collision between sea-going ships or between a sea-going ship and a ship 
employed in internal navigation, so as to adopt the principles set forth in the 
present treaty. 

Art. 2. — If the collision is without fault or due to inevitable accident, the 
losses fall on the interests which have suffered them without any right of 
compensation. 

It is the same if the fault causing the collision is inscrutable. 

The case where one of the vessels is at anchor is no exception to this rule. 

Art. 3. — If the collision has been caused by the fault of one party only, all 
the losses are borne by the vessel on board of which such fault has been 
committed. 

Art. 4. — If there is common fault, the responsibility of each of the vessels is 
proportionate to the gravity of her fault. 

All losses caused either to the vessels or to their cargoes, or to the crews, 
passengers, or other persons on board the ship are divided between the vessels 
in the same proportion, the liability not being joint 

The vessel sued by virtue of a contract of affreightment or caixiage can, by 
proving the fault and degree of fault of the other vessel, free itself proportionately 
from the liability under which it lies under the contract, subject to the clauses 
and conditions of same. 

Art. 5. — Losses in cases of collision are to be recompensed in full. They 
include, especially in the measure of the actual detriment proved, the amount of 
the losses caused by the collision, the profits of which the injured parties are 
deprived, and indemnity in the nature of demurrage due to the vessels. 

Art. 6. — The fact that the collision has been caused by the fault of a pilot 
whose employment is compulsory presents no obstacle to the liability of the ship 
as established by the provisions of the present treaty. 

Art. 7. — The sea-going ship in tow is liable in respect to third parties for 
damage resulting from a collision caused by the fault of the tug in its service. 
This liability does not prevent the ship in tow having recourse against the ship 
towing in virtue of the towage contract. The tug is, on the other hand, directly 
liable for its faults with respect to parties injured, in conformity with the principles 
enunciated in the preceding articles, but it is not jointly liable for the faults of 
the towed ship. 

Art. 8. — Every regulation making an action for collision subject to noting a 
protest or to special formalities is annulled. 

Art. 9. — ^The right to bring a collision action is barred by the lapse of two 
years from the time of the occurrence. The laws of each country determine 
the causes for which this prescription is interrupted. 

Action brought by the captain, even on account of his owner alone, suspends 
the prescription for the benefit of all parties interested in right of the ship which 
he commands. 

Art. 10. — ^Ships which have been in collision are bound to afford assistance 
as far as circumstances permit 
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The laws of each country detennine the penaltiea to which those breaking the 
regulation are liable. 

The owner of the ship is not liable by reason of breach of this regulatiOD 
hj the captain oi crew, and the n^lect to aiford aasistance iocs not entail a 
preaumpdoD of fault Irom the point of view of pecuniary responsibility for the 
collision. 

Art. II. — Subject to any further agreement as to the limitation of shipowners' 
liability, it is understood that when in the preceding regulations the liability of 
the ship ia spoken of, by these words is intended the liability of the owner of the 
ship, or of any other person who may be responsible for the collision according 
to the law enforced by the Court before which the case is tried. 

Art. II. — Collisions between men-of-war and ships of the mercantile marine 
are not submitted to the present treaty save in so far as responsibility is admitted 
in this respect by the law of the particular State. 

Art. 13,— The present treaty is concluded for an unlimited time, but each 
of the contracting parties has tlie right of denouncbg it. Such renimciation 
shall only have effect after notification to the other parties. Actions brought 
meanwhile shall continue submitted to the treaty. It shall continue to have full 
effect between the parties who have not denounced it. 

Art. i4.~The present convention shall not be in force until after ratification. 
Ratifications shall be exchanged not later than . 

Effect shall be given to Art. 1 within one year. 

After such date the treaty shall come in force between the Powers who will 
have complied with said Art 1. 

The accession of any Power not a signatory shall be notified to the Government 
of , which shall advise the high contracting parties within . 

SALVAce 

Art. I.— The high contracting parties 
of their respective Sutes in relation to 
after the date of its ratification, before tl 
salvage of a sea-going vessel or of assistt 
adopt the provisions set forth in the presi 

Art. 2. — Successful services rendered 
right to an equitable remuneration. All 
and assistance (services in the nature of 1 

Art. 3.— Nothing is due if the ser 
result In any case the sum to be paid 
property. 

Art, 4, Persons who have co-operatei 

against the express prohibition of the ca 
from all right to indemnity and rcmunerat 

Arx, j.— a tug has only the right to 
to the ship towed by her or her cargo, it 
which cannot be considered as the fulfilii 

Art, 6.— The pilot and crew of a ship ii 
even for extraordinary services, so long 
within the limits of their respective eontn 

Art. 7.— In default of express agree 
the competent administrative or judicial 1 
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into coDsideration principally the efforts and merits of those who hare rendered 
assistance, the daoger incurred bj the vessel or cargo assisted by the salvors, 
and by the assisting vessel, the damage and expenses incurred t>y the assistiDg 
vessel, and the success obtained ; secondly, the value of the salved objects 
and the assisting vessel. 

The competent authorities shall not allow a fixed proportion of the objects 
salved or of their value. 

Art. 8. — Every contract made in time of peril by those exposed thereto with 
a view of fixing the renumeralion can be modified in its effect by the judge if 
he considers that the conditions agreed are not equitable either to one or to the 
other party. 

Art. 9. — Nothing which is herein contained modifies the rules followed by 
each of the high contracting parties with reference to the competence of 
judicial authorities, or administrative authorities charged with deciding claims 
brought for salvage or assistance. Nor is a:iythiag herein contained to be 
considered (i) as a derogation to the legislation by which one of the high 
contracting parties should apply to cases other than collision the obligation to 
afibrd assistance to ships in perils, or (2) as disentitling the law of any such 
party from allowing salvage remuneration against ship or cargo for salvage of 
life. Finally, nothing herein contained is to modify the legal position of men- 
of-war as to salvage. 

Art. la— The present treaty is concluded for an unlimited time, but each of 
the contracting parties has the right of denouncing it Such denunciation shall 
only have effect after notification to the other parties. Actions brought mean- 
while shall continue submitted to the treaty. It shall continue to have full 
effect between the parties who have not denounced it 

Art. II.— The present 'convention shall not be of effect until after ratifica- 
tion \ the ratification shall be exchanged not later than . Within one 

year following Art. I shall be complied with. After this date the treaty shall 
come in force between the Powers who have complied with said article. The 
accession of every Power not a signatory shall be notified to the Goverrmient 
of , which shall advise the high contracting parties within . 



LAND TENURE IN NORTHERN NIGERIA. 

His Honour Chief Justice Gollan, of Northern Nigeria, has been good 
enough to permit us to publish the following : — 

I. 

Rough Notes on Land Tenure in the Emirate of Bida. 

At the end of December, 1901, I was in Bida, and had a long 
conversation with Omoru, Alkali of Bida, on this subject My questions 
and his replies had to be interpreted; but in addition to two interpreters 
the Resident of Bida, who thoroughly understands Hausa, the language in 
which Omoru spoke, was present. I further endeavoured to test the 
accuracy of the interpretation by frequently repeating a question in a slightly 
modified form. I consequently think that the information contained in 
the following notes — which were made whilst our conversation was taking 
place — is fairly accurate. 

{a) Land Inside fhe Town of Bida.— (Bida is a walled town containing, 
it is said, about 80,000 inhabitants. The circuit of the walls is about 
ten miles.) 

Bida is divided into " ungwas " or quarters, and there is no part of Bida 
which does not form part of an ungwa. 

Bida is divided into two primary ungwas — ^the Ungwa Masaba and the 
Ungwa Omoru. The Ungwa Omoru belongs to the present £mir, as head 
of the Omoru branch of the royal family. The Ungwa Masaba belongs to 
Osuman Zaiki, as head of the Masaba branch of the royal fisimily. Out of 
these primary ungwas lesser ungwas have been carved out. This process 
of carving out cannot be carried on indefinitely. 

Only men who have " rank " can hold ungwas. The people who have 
rank are the (i) Yerima, (2) Kotun, (3) Makun, (4) Nakworigi, (5) Neja, 
(6) Lukwan, (7) Ginya, (8) Cheyda, (9) Lafini, (10) Fokwo, (11) Benu, (12) 
Sheata (13) Nkwochi (the head of the actual King's sons ; the phrase 
" actual King " is explained by the fact that the Omoru and Masaba families 
alternately supply Emirs), (14) Rani, (15) Naganu. These ranks are only 
held by Kings' sons, and the holders of them are collectively known as 
" Dan Sariki " (" the sons of the King"). Other great offices conferring 
"rank," but not held by men of royal birth, are— (i) Ndegi, (2) Maiyaki, . 
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(3) Gabi Seyedi, (4) Ndaturiki, ($) Nbadawaki (master of the horse and heir 
of the Maiyaki), (6) Somjadako, (7) Ubandoma, (8) Majingari (the treasurer), 
(9) Agwaga, (10) Chwana, (11) Ndamariki. (It is interesting to note the 
offices of Gabi Seyedi, Ndaturiki, and NdamAriki must be held by slaves. 
The Gabi Seyedi is the head slave of the Emir.) Collectively the holders 
of these offices are known as '* Mainyan Gari " — 1.^., the '' big men of 
the town." The holders of the three slave offices form a sub-class by 
themselves and arc called the "Bayan Sariki" — 1>., "behind the King" 
(which I presume refers to their station at official gatherings). Each one 
of the holders of the two sets of offices above enumerated presides over 
an ungwa. 

Any inhabitant of Bida who wants to build a house in the town must 
apply to the head of the ungwa on which he desires to build, who can 
give leave without reference to the Emir. If the applicant is not an 
inhabitant, the head of the particular ungwa must gain the Emir's permission 
to grant the application. 

Succession. — ^The ungwa always goes to the son of the man who 
previously held it. The rank does not necessarily faU to the son — and 
certainly does not if the son is young. It is the eldest son who succeeds. 

The ungwa is not divided, but belongs to the eldest son. A woman 
cannot succeed to an ungwa, as she cannot give advice to the Emir. In 
this event the Emir chooses a *' big man " to hold the ungwa. 

Sale, — The holder of the ungwa cannot sell it. He can only give a man 
leave to " sit down " in it ; rent is not asked from a man who sits down in 
an ungwa. The eldest son succeeds to a house, but pays no succession duty. 
The owner of a house can sell it, and if the holder of the ungwa refuses to 
allow the sale, the former can apply to the Alkali. The man who succeeds 
to a house can also sell the house. If a householder leaves a house un- 
sold, he can at any time return to live in it, and turn anybody away who is 
living in it, so long as the house stands. 

{b) Land Ontdde the Town of Bida (farm-land and bush-land).— All 
the land of the country, whether cultivated or not, is the property of some 
person. The boundaries of each man's lands are perfectly well known. 
There are mud beacons ("iyaka**) marking out the bounds. I must ask 
leave of the man who owns the land before I can make a farm. The owner 
of land sells it sometimes \ but this is looked on as disgraceful 

Succession. — (Note. — In my note on this point I find I have not 
distinguished between succession to farming rights in land and succession 
to the property in land, which are two very distinct matters. The note is, 
therefore, unreliable; but it appears to be clear that daughters succeed to 
neither set of rights.) 

Sale. — ^A man can sell his right to farm-land. 

Rent. — ^A farmer pays " zaka " — i.e.^ tithe — ^in respect of land which he 
farms. The landowner does not as a rule get all the tithe, but must give a 
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portion — which is not fixed — ^to the Emir. For good services the Emir often 
remits his share in fiivour of the landlord. As regards the right to dispose of 
farming rights, the two interpreters questioned the Alkali's law, and stated 
that in Hausaland if a man leaves off farming, the land Istpsts to the owner, 
the former not being able to dispose of it One of the interpreters, per- 
sisting in questioning the Alkali's law, was promptly suppressed by the follow- 
ing remarks, gleefully translated by the other interpreter : " You shut your 
mouth. Do you know book? It is only man who knows book who can 
talk." The Alkali had with him a book by Sheikh Alilu of Medina, which 
he stated contained the whole law and covered every conceivable case. He 
challenged me to raise a point which was not covered by authority. 



11. 

Rough Notes of Conversation with Yerima and Tukura, two of 

THE Principal Men of Wushishi. 

The Yerima is the heir of the King of Wushishi, and acts as prime minister. 
They both told me that the land law of the Emirate of Zaria was the same 
as that of Wushishi. The extent of the present province of Zaria, which is 
much less than that of the old Emirate, is, I have been informed by the 
Resident, 27,000 square miles. 

Town of Wushishi. — A man who wishes to build a house goes to the 
King and asks for leave to build and for land. If a man is living in the 
town and wishes to leave it owing to some palaver, he takes his personal 
belongings and leaves the house standing for the King's disposal. If there 
is no palaver, a man leaving the house can sell it. A son succeeds his father 
in the ownership of a house, and has not got to pay any succession duty. 
If a man leaves no heirs and there are buildings, the King would put 
somebody in them. The King has the right of diq)osal of all houses left by 
heirless people — ^in fact, they have become the King's, and he can take 
them himself. Giving such a house to another man shows the King has 
become the owner of it. 

Lands Outside the Town. — The lands are divided among the " saraukana." 
(These are the '' big men." There are a great number of them, each one 
having a title.) Boundaries are well marked. A man who wishes to 
cultivate any land — even bush-land — must ask leave. The King has divided 
the lands among the saraukana. When a man ceases to be one of the 
saraukana, he ceases to hold the land attached to his office. A " big man " 
cannot sell any part of the land attached to his office. The man who owns 
a house in the town can sell it because its existence is due to his labour. 
If you cultivate land you cannot sell it — you can sell the fruits of cultivation, 
for they are the results of your labour. The man with the house sells the 
materials of the house, but not the land on which it is built. The purchaser 
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of a house would have to ask leave before occupying it The King can 
either give leave directly or through one of the saraukana. A man who has 
cleared and cultivated a piece of land cannot dispose of it to another. If 
he were to dispose of it, that would be selling the land. An article like a 
gown can be sold — land cannot be sold. Land cannot be sold because it is 
contrary to Mohammedan custom. The son of a man who has cultivated 
land has the right to go on cultivating. If the holder of land refuses any 
applicant leave to cultivate unoccupied land, the King will call the parties 
together and enquire into the case. The King can give leave over the 
holder's head. If one of the saraukana dies, the King can diminish the 
quantity of land attached to his office. The King cannot diminish the quantity 
of land during the officer's lifetime. The King cannot turn a man out of 
his office. (The Yerima certainly said this, but I am informed that his 
statement is not correct.) On a vacancy in an office the King can detach 
some of the land formerly belonging to it, but he cannot do this once the 
office is filled. The King can do this because the land belongs to him. It 
is not the custom to sell land — the King even does not do so. The proper 
thing to do with land is to use it — not to sell it. The King cannot take a 
man's clothes away because they belong to the latter. The King can detach 
land from an office because the land belongs to him. 



STATUS. 

[Contributed by Julius Hirschfeld, Esq.] 

The *< Prodigne " in Franoe. — ^The decree of a French Court adjudging a 
French subject, domiciled in France, to be a prodigal, will not be regarded by 
English Courts. This principle was laid down by Mr. Justice Fry in Warms 
V. de Valdor (W.R. xxviii. p. 346) and adopted by Mr. Justice Farwell 
in Re Selofs Trust (1902), i Ch. 488. 

Both judgments rest wholly or essentially^ on the assumption that a 
decree of this description does not change the status of the person so 
adjudged, and that it is of a penal nature. 

Definition of Statni. — ^What is " status " in private law ? Neither of the 
judges make any attempt at defining the term, nor has it, as far as I can 
ascertain, ever been judicially defined in England. This is not surprising. 
Austin {^Jurisprudence^ pp. 709 and 975) says : — 

What constitutes a status or condition ? The notion is not capable of being 
fixed with perfect exactness. ... To fix the notion of status with pofect exactness 
seems to be impossible. . . . The matter is full of embarrassment, and I presume 
to touch it with no small hesitation. 

The Soman Coneeptian. — ^The original Roman conception of the three 
statuses — viz., libertatis^ dvitatis^ and familia — was clear enough. But that 
classification had already by the time of Justinian become obsolete,^ and 

> There seems to be a duality in the two judgments which is rather perplexing. The 
first ground taken by Mr. Justice Fry, and followed by Mr. Justice Farwell, was that 
a status not recognised in this country will be disregarded by EngUsh Courts (cf. also 
Professor Dicey's CoHflid o/Laws, p. 475). Now, if thb rule were unassailable, it would 
by itself dispose of the case, and all further reasoning as regards the efiect of a decree 
of prodigality on the status or change of status would seem to be supererogatory. But 
I submit that such a general rule cannot any longer be accepted, being incompatible with 
the fact that children legitimated by subsequent matrimony will be treated as legitimate, 
in accordance with the principles adopted by the comity of States, though the status of 
a legitimated child is unknown to English municipal law. This was laid down by the 
Court of Appeal in /?# Goodman* a Trust (17 Ch. D. 266), after tVomts v. tU Valdor was 
decided, and altered the aspect of the law bearing on this question completely. For this 
reason, I venture to think Mr. Justice Farwell was not bound to follow Mr. Justice Fry 
on this point. 

* Cf. PfMAte Pandtcts, par. xt6. 
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jurisprudence has in spite of continuous efforts failed to formulate and agree 
on a true interpretation of the term. All we can gather from the books 
is either such negative conclusions as that status is not identical with caput ; 
that it is not a quantity, not a capacity, not a faculty, and so on; or a 
variety of examples of status, as that of a wife, an infant, a lunatic, etc. 
The nearest approach to common consensus seems to be that it is a 
legal condition (condida); and though this can only be considered as a 
paraphrase, the substitution of the latter term, having a less technical aspect, 
might perhaps be helpful. 

■odani Codes : The Snglish BTttam. — Modem codes have either avoided 
the term ** status " or left it undefined. If they use it, they generally couple 
it with the term *' capacity" {r/tat et la capadti ; lo stato e la capacitd)% 
indicating thereby that the two are not co-extensive, yet subject to the 
same principles as regards the application of the personal Statute. 

It appears that the English system has more tenaciously and extensively 
than any other shown the tendency of preserving the term, but it can hardly 
be said that the inherent difficulty has been successfully overcome. Professor 
Westlake {Private International Law^ p. 53), induced by his disagreement 
with the decision in Warms v. de Valdar^ says : — 

What is status except the sum of the particulars in which a person's conditioQ 
differs from that of the normal person ? 

Professor Dicey (Conflict ofLaws^ p. 474) says : — 

As condition or status on the other hand may differ from the ordinary standard 
in that he has legal capacities which either frill short or exceed' those of the 
ordinary dtizen. 

We read in Sweef s Law Dictionary : — 

The term (status) chiefly applies to persons under a disability or persons who 
have some peculiar condition which prevents the general law from applying to 
them in the same way as it does to ordinary persons. 

In Wharton's Law Lexicon we find : — 

The seoMidary meaning of status is that attached to it in connection with the 
law of contract, in which connection it signifies some diaahility. 

Austin lays down that a condition, in order to constitute a status, must 
be common to a dass (p. 981). Now I should imply from such utterances that 
any disability inherent — i»e,y not changeable by contract — in the legal con- 
dition of a class of persons would give them a particular status in private law. 

' I doubt whether there is any cUss of perBons whose capacities in private law exceed 
these of the " normal person." Nor do I think there is in private law (with the exception 
of the Sovereign) any '* over normal." Austin says (p. 981) : " Privileges are not part of 
\he law of status.'' 
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SoDM SzampLat . — ^A barrister would have a status, not on account of his 
prtvtleges in Court which give him a locus standi^ but because he has no right 
of action in respect of his fees. On the other hand, a physician has not a 
status, since he is allowed to recover his fees (whatever his right of exemption 
from public duties or his restrictions by etiquette may be). A wife married 
before January ist, 1883, may be said to have a different status from one 
married after that date. Each of them has a status, though the disabilities 
of the latter are reduced to a minimum, whilst those of the former were 
considerable. Aged and infirm persons have by the Lunacy Act, 1890, been 
given a status which they have not had before. 

The report of In re Sehfs Trust does not make it at all clear what the 
French expert meant by his subtle distinction between modifying and 
affecting a status on the one side and changing the same on the other. 
Perhaps French lawyers are little accustomed to operating with the notion in 
an extensive sense — ^the Code Napoleon using the term only in connection 
with the family. At any rate, M. Lai's evidence does not assist us 
sufficiently. 

In these circumstances, I (n-esume we must, as indeed Mr. Justice 
Farwell has done, apply our own standard to the question as to whether a 
change of status has taken place. And I submit this : suppose an English 
lawyer had to review the position of a person who, according to English law, 
should have lost the capacity independently to go to law, to give a dischaige 
for capital money received and to dispose oi his property, would he hesitate 
to say that such a person, being placed so essentially different from a normal 
person, has a status or has changed his status? Yet such is the position 
of a prodigal according to French law. Ought we to conclude that the 
Frenchman in Re Selofs Trust has not changed his status? 

Prodigality : Whether PenaL — Is the decree of prodigality of a penal 
nature ? ^ The report in the present case fails to show whether or how far 
such was the view taken by the French expert. Let us refer to a writer on 
International Law who is, through the subject being part of his domestic law, 
thoroughly familiar with it and eminently competent to judge. Bar {Private 
International LaWf translated by Mr. Gillespie, p. 333) says : — 

The judicial decree (of prodigality) prescribes without doubt a permanent 
protective care for the prodigal, and receives effect all over the world in accordance 
with the law of the country to which he belongs. This view has been adopted by 
authors on the Continent of Europe almost without an exception. It has been 
objected that it is a poUce regulation and must be limited in its opeiation to the 
territory to which the person under curatory belongs. But it is a police regulation 
in no other sense than any other kind of guaidianship is so. 

* In Worms v. de Vaidor, Mr. Justice Fry — quoting Story's statement: "Disqualifica- 
tions arising from heresy, excommunication, Popish recusancy, infamy, and other penal 
disabilities are not enforced** — places prodigality on an analogous footing. I may 
observe that in another place Story himself. (p. 169) places prodigaUty on an equal 
footing with idiocy and insanity, as regards capacity. 
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Foelix {Droit International Privh^ ss. 33, 89) is also of opinion that such 
a decree should be binding in all other lands. 

The Beoent English Deoirions. — Proceeding from such considerations, 
it would seem to me that the proposition arrived at in the two judgments is 
open to doubt. A strict definition of status is apparently impossible. It 
would follow that it is likewise impracticable to fix with certainty the point at 
which a change of status commences, and that it is therefore precarious 
ground to build a decision upon. If, on the other hand, we take status in the 
practical acceptation of the term as recorded by the lexicographers, we 
should logically arrive at the opposite result. The French evidence as pre- 
sented in the report is not conclusive. The assumption that the decree is 
of a penal character has not been substantiated. Moreover, I submit that the 
decisions are not in harmony with the spirit of International Law which found 
such an emphatic expression in the judgment of Ix>rd Justice Cotton in 
Re Goodmaris Trusty referred to above. I venture to think that comitas 
enjoins that the personal Statute (where, according to general principles, it is 
applicable) shall not be disregarded except in cases where it would be 
distinctly repugnant to our national policy, to our religious or moral con- 
ceptions, or in any way prejudicial to our own citizens or Government. 

The Analogy of LegitimatioiL. — In conclusion, I may add that the 
German Civil Code provides for the legitimation of natural children, not only 
by subsequent matrimony, but also, on the application of the father, by a 
declaration of the competent authorities, similar to legitimatio per rescriptum 
principis. Such children are in every way placed in the position of legitimate 
children — subject to this, that they do not become members of the father's 
fiamily. Now English Courts recognise the status of a child legitimated by 
subsequent matrimony (cf. my note above), though such a status is unknown 
to English municipal law. Would it recognise the status of a child so 
legitimated by decree? Professor Dicey (p. 507), commenting on In re 
Goodmaris Trusty is of opinion that a child legitimated by a decree of the 
Czar of Russia would, if domiciled in Russia at the time of its birth and the 
decree, be considered legitimate in England. I would think that if comitas 
is conceived in that broad spirit which pervades the judgment of Lord 
Justice Cotton in Re Goodman's Trusty German children of the above class 
will also be recognised as legitimate in England. 
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REVIEW OF LEGISLATION, 1901. 

INTRODUCTION. 

[Contributed by Sir Courtbnay Ilbbrt, K.C.S.I.] 

Three important events left their mark on the English and Colonial 
legislation of 190X : the beginning of a new reign^ the war in South Africa 
and the establishment of the Australian Commonwealth. 

After the close of a reign of unexampled length, constitutional lawyers 
had to peruse old text-books in order to make their minds clear about the 
legal effect of a *' demise of the Crown," and to ransack official archives for 
the purpose of ascertaining how fax the precedents of 1837 ^^^ applicable 
to the circumstances of 1901. The Civil List Act, 190X, is a much shorter 
document than its predecessors, but is, like them, based on the theory that 
the King surrenders his life interest in the Crown lands and certain other 
branches of hereditary revenue in return for provision being made out of the 
taxes for supporting the honour and dignity of the Crown and the Royal 
Family. However, the hereditary beer and cider duties, of which the 
collection had merely been suspended in 1837, but which had long been 
obsolete and practically irrecoverable, are now definitely and finally 
abolished. 

The Demise of the Crown Act lays the ghost of a doubt by declaring 
that the holder of any office under the Crown, whether within or without 
the British dominions, is not affected by the demise of the Crown, and thus 
adds one more to the fragmentary enactments which have eaten away the 
theory that the continuance of the work of government, including judicial 
proceedings, is dependent on the life of the Sovereign. It seems to have 
been considered necessary to pass similar enactments in some of the 
Colonies. 

The Royal Titles Act enabled the King to make an addition to his 
style and title in recognition of his dominions beyond the sea. 

The shadow of war lay deep on South Africa in 1901. The Cape 
Legislature was silent, and its records are a blank, whilst the provisional 
government of the newly annexed territories was pouring forth the numerous 
legislative proclamations required by the transition from the old state of 
things to the new. Natal passed an Act of Indemnity. 

176 



INTRODUCTION. 177 

The Federal Parliament of the new Australian Commonwealth passed 
several important measures in their first session. Among these were an 
Interpretation Act, comprehensive Customs and Excise Acts, providing 
general machinery for the collection of these duties, an Act for fiidlitating 
the service and execution throughout the Commonwealth of the powers and 
judgments of any State Court, a general Post and Telegraph Act, and an 
Act for regulating the mode and conditions of acquiring, by compulsion or 
otherwise, land for public purposes. The machinery under this last Act 
appears to be somewhat more summary and less lenient to the private owner 
than the machinery under the corresponding English Acts. Of a more 
controversial nature were the Pacific Island Labourers Act and the Im- 
migration Restriction Act. The first of these Acts prohibits absolutely the 
entry into Australia of any Pacific Island labourer — />., Kanaka — after 
March 31st, 1904, and prohibits his entry without a licence before that date. 
The second Act places immigration into the territories of the Common- 
wealth under severe restrictions, and Colonel Howard Vincent will probably 
adopt suggestions, wisely or unwisely, from its provisions. Among the 
persons whose entry is prohibited are " any person who when asked to do so 
by an officer fails to write out on dictation and sign in the presence of the 
officer a passage of fifty words in length in a European language dictated by 
the officer." This form of exclusion is mainly aimed at members of the 
coloured races, but, if the test language were judiciously selected, might 
obviously have a much wider application. Other prohibited persons are 
" any person likely in the opinion of the Minister or of an officer to become 
a charge upon the public or upon any public or charitable institution "; "any 
person who has within three years been convicted of an offence and has 
been sentenced to imprisonment for one year or longer therefor and has 
not received a pardon ** ; and " any person under a contract or agreement 
to perform manual labour within the Commonwealth." But there is a 
proviso excluding from this last prohibition workmen exempted by the 
Minister for special skill required in Australia, and persons under contract 
or agreement to serve as part of the crew of a vessel engaged in the coast 
trade in Australian wate^^ if the rates of wage specified therein are not lower 
than the rates ruling in the Commonwealth. It will be remembered that 
six English hatters were recently shut out under this provision, but were 
subsequently admitted on the ground of their " special skill." 

The ordinary current legislation of the several Colonies exhibits, as usual, 
a strong family likeness underlying diversities of character and local circum- 
stances. It is not always easy, without extrinsic knowledge beyond that 
supplied by the laws themselves, to determine the relative importance and 
interest of each new law, or to distinguish between the enactment of new 
and the re-eiuu:tment of old matter. A local review of the legislation of 
the session, such as that supplied by Mr. Lely to the Times, would often 
materially assist the compilers of our general review of legislation. Perhaps 
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the Colonial correspondents of our Society could supply us with such reviews, 
where they exist, or enable our contributors to obtain them. 

Students of constitutional law will note that South Australia has re- 
modelled the constitution of her Legislative Council and House of Assembly ; 
that whilst Victoria has reduced the pay of her Governor, New Zealand has 
raised the pay of the members of her two legislative bodies ; and that in 
Tasmania each member has a free pass over all railways. Manitoba has 
passed an electoral law based on manhood suffrage, with a provision that a 
person who is not a British subject by birth, and has not resided for seven 
years in the Dominion of Canada, is not to have a vote unless he is able 
to read a selected portion of the Manitoba Act in either English, French, 
German, Icelandic, or any Scandinavian tongue. It is possible that race 
lurks under this literary test, as under the literary test applied to immigrants 
into Australia. 

The several States of the Australian Commonwealth are still prolific of 
legislation, notwithstanding the establishment of a Federal Parliament West 
Australia has followed the good example of Queensland by codifying her 
criminal law, and has adopted the same method of enacting the code. The 
code itself is scheduled to a short bill, the provisions of which correspond 
to those of the introductory laws by which the German Reichstag has 
brought into operation its great codes. The adoption of a somewhat similar 
method would probably offer the best chance of passing in this country 
measures of consolidation and codification which are not suitable for detailed 
discussion and amendment in a Committee of the whole House. If the 
House of Commons would content itself with discussing any such measure 
as a whole, and referring it back, if necessary, with or without instructions, 
for reconsideration by the Committee or Commission who prepared it, with 
reference to any points on which doubt or difference might arise, it would 
have some chance of becoming law. Under existing arrangements, as. is 
well known, such measures have no chance of success. An arrangement 
of this kind was suggested in one of the draft standing orders which were 
proposed last session by the Government, but which the House, for want 
of time, found itself unable to discuss. 

The United Kingdom is still very far from a criminal code, but its 
l^islature has succeeded by the recent Larceny Act in placing the law of 
criminal misappropriation on a somewhat more rational footing. We must 
be thankful for small mercies. It has also tried a new experiment in the 
way of fixing on parents liability for misdeeds of their children. Both New 
Zealand and Mauritius have been attempting to deal with the difficult subject 
of seditious libel and defamation. Mr. Albert Gray continues to amuse 
himself and his readers with the peculiarities of West African legislation, 
and has discovered a law of Sierra Leone for the suppression of the Alligator 
Society, which appears to be a murder society of the same nature as the 
Human Leopard Society referred to in the review of legislation in 1896. 
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Mr. Ritchie, by adopting a method of legislation which is not free 
from Parliamentary risks, succeeded in not only amending, but consolida- 
ting, the Factory and Workshops Acts for the United Kingdom. His 
Act should be compared with the New Zealand Factory Act of 1901, some 
of the provisions of which are, as might be expected, of a more sweeping 
character than those of the English antitype. For instance, the definition 
of " lactory " is very comprehensive, and the Act requires payment of a 
minimum wage. 

Among the laws for regulating the conditions of labour and the relation 
of employer and workman, or of master and servant, may be noted the 
important Industrial Arbitration Act of New South Wales, which is drawn 
on the same general lines as, but differs in material particulars from, the 
corresponding Acts for New Zealand and West Australia. It provides for 
the registration and incorporation of industrial unions, and the making and 
enforcement of industrial agreements, and constitutes a court of arbitration 
for industrial disputes. But it does not follow the New Zealand and West 
Australian Acts by adopting provisions for conciliation. Those who have 
watched the recent course of trade union litigation in England will take 
note that a registered industrial union is a body corporate, but that it 
cannot be sued nor can its property be taken in execution except by process 
under the Act> and in respect of obligations incurred in the exercise of 
powers conferred by the Act. The Act is a temporary measure and is 
limited to expire in 1908, unless continued. Canada has in her turn framed 
an Arbitration and Conciliation Act on Australasian lines, and the West 
Australian Act of 1900 on the same subject has been repealed and re-enacted 
with modifications. 

New Zealand amended her Old Age Pension Act in 1901, but appeared 
to be on the whole satisfied with the working of that measure. Victoria 
has now passed an Act on the same lines, providing for pensions which 
are not to exceed eight shillings a weeL But the right to a pension is 
strictly limited by conditions as to age, character, and independent means. 
Among the conditions are that the pensioner's average income from other 
sources must not exceed eight shillings a week and that the capital value 
of his property, whether in or out of Victoria, must not exceed ^160, and 
the elaborate provisions inserted for ascertaining the fulfilment of these 
conditions illustrate the diflSculties that surround the subject. Nothing 
lends itself more easily to fraud than a pension system. 

Laws for the regulation of native labour raise different questions from 
those involved in ordinary industrial legislation. They were illustrated in 
1 901 by the Act of the Government of India for regulating the engagement 
and employment of coolies in the tea industry of Assam, and by the Act 
of the Natal Legislature directed against the abuses of " touting " for native 
labour. 

Another phase of the race question is illustrated by the measures framed 
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in Lagos and Nigeria for establishing native councils and native Courts 
with power to administer native law and customs. 

How should one classify the regulations made by the Government of 
India, under its summary powers, for the new frontier district carved out 
of the Punjab ? Under the head of criminal law, or as a form of legislation 
arising out of contact with uncivilised or semi-civilised races? However 
. they are classified, the historical mind might find interest in comparing their 
provisions with those of the laws and practices which, in Tudor times, 
were enforced by the Council of the North for maintaining order on the 
turbulent and lawless frontier between England and Scotland. 

The English Money-Lenders Act of 1900 has probably disappointed the 
expectations of its promoters. It was copied by the New Zealand Legislature 
in 1901, but with a material alteration. Under the English Act the Courts 
cannot set aside a money-lending contract, unless the charges are excessive 
and the transaction is such that a Court of equity would give relief. New 
Zealand has altered "and" into "or" and thereby considerably increased 
the p)owers of the Courts. It will be interesting to see how these powers 
are exercised. 

The legislation of the year on the subjects of land, agriculture, and the 
relation of landlord and tenant presents features of much variety and interest. 
The Legislature of the North-West Provinces of India, under the guidance 
of Sir A. Macdonnell, has made another attempt to reconcile the customary 
occupancy rights of the cultivator with the rights of the superior owner 
of land. Queensland has authorised the establishment of a land bank, 
and provided machinery for the selection of unoccupied lands as agricultural 
homesteads. South Australia has remodelled her recently established 
village settlement system on a more individualistic and less communistic 
basis. Tasmania has appointed commissioners for letting land on perpetual 
leasa These are only some among the numerous Land Acts of the year. 

The English educational legislation of 1901 was confined to the short 
unsatisfactory and temporary " Cockerton " Act. But Ontario in the same 
year succeeded in passing a comprehensive Act, the provisions of which 
deserve the study of educational reformers. New Zealand also r^;ulated 
in much detail the salaries of teachers employed in public schools. 

Among interesting "survivals" may be noted the fact that by-laws 
" for regulating the assize of bread" still appear to be made in Ontario. 

It will be observed that this year's review of legislation extends to 
foreign as well as British legislation. It gives a sketch of the recent 
legislation of Denmark, France, Germany, Italy, Sweden, and the United 
States, and a summary of Egyptian decrees. Mr. Newton Crane's review 
of United States legislation, is particularly interesting. Though grouped 
under foreign legislation, it is in substance and spirit closely akin to British 
legislation. He notes the increasing tendency to restrict the power of 
the State Legislatiu-es and the experiments which have been made in the 
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direction of requiring popular initiation for legislation and resort to the 
referendum. The law of marriage and divorce is still in a state of flux. 
Drink and gambling continue to be fertile subjects of legislative experiment. 
The prevalence of cigarette smoking among boys has called for the inter- 
ference of the Legislatures both in the American States and in some of 
the British West Indies. Labour legislation has assumed different forms in 
different States. Colorado has abolished the doctrine of common employment. 
Alabama has made violation of a contract to perform labour a misdemeanour. 
Illinois has attempted to make it a misdemeanour to discharge an employee 
for joining a trade union, but the attempt has been declared unconstitutional. 
Illinois, Missouri, and Utah have established boards of arbitration. Many 
States have authorised the establishment of free public employment bureaus 
and imposed heavy licensing fees on private employment offices. In the 
domain of private law a tendency is apparent to extend the right of 
succession to ill^timate children. In criminal law, and in the administra- 
tion of civil and criminal justice, there are several new departures. Altogether, 
the field of United States legislation is full of varied interest. 
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I. DENMARK. 

>RGB Brochnbr, Esq., of Capenhaget 



ProgreiaiTe Xeasiues and Politioal Partiea.— The Danish Legislature 
assembles every year early in October, and generally remains in harness 
till April or May, so that the legislative period overlaps two years. 
In the summer of 1901 the Liberal party, after several decades of more 
or less patient waiting, at last came into office, an event which has 
given a fresh impetus to the introduction of new measures, reforms in a 
broad democratic spirit in several of the most important State depart* 
ments, the Church, taxation, the administration of justice, army reform, 
etc. Thanks to the influence of the strong Liberal majority in the 
Lower House, several of these measures have been under consideration for 
years, in the House or by special committees, but none of the more 
important bills have as yet passed through their final Parliamentary 
stages. Although the Government is all-powerful in the Lower House, 
and although the last election of members to the '^ Landsthing " (the 
Upper House) was supposed to have given the Government a majority of 
a couple of votes in this Chamber, the latter, as was the case in the 
vote on the sale of the Danish Colonies in the West Indies, may yet bring 
to naught the plans of the Ministry. 

Budget and Public Loam. — During the last session there were laid 
before the '^Rigsdag" 105 measures (88 introduced by the Government, 
17 by private initiative), and of these, 59 were finally dealt with, whilst 
46, including nearly all the important ones, were not disposed of. Amongst 
the measures passed were the Budget and several minor bills having 
connection with the same, besides the State Loan Bill, authorising the 
Government to issue a new loan of Kr. 30,115,000 at an interest of ^\ per 
cent, per annum. 

Small Holdings and SohooU of Agrionltore. — Several bills were also 
passed tending to facilitate the conditions under which tenants of small 
holdings rent their land and houses, to further subsidise agricultural schools 
and classes, and to encourage in various ways the raising of good stock — 
meastues which all show a warm interest for both the large and, perhaps 
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more especially, the small fanner, in which respect the Danish Govern- 
ment is undoubtedly second to none; it would, in fact, not be too much 
to say that it leads the way. Alterations were also passed in a 
previous Act, increasing the facility for loans to occupiers of small holdings. 
Several bills introducing certain improvements in the pay of various 
officials under the General Post Office and other departments were also 
passed. 

Army. — A vote of Kr. 5,000,000 for new field artillery was passed, 
and an Act introducing, by way of an experiment, complete boarding of 
the soldiers of two regiments, with a view of ultimately adopting 
this system in the whole of the army, where practicable. A large 
Parliamentary Committee was appointed to fully investigate and report 
upon the state of the army and navy. 

Administration of Juitloe. — ^The bill introducing reforms in the 
administration of justice will almost completely revolutionise the present 
system, amongst other things instituting juries, but as its fate is not 
yet finally sealed, it will be more expedient to let further reference to it 
stand over. 

Taauttion and C9iiiroh Eefinrm.— The same applies to the Taxation 
and Church Reform Bills, although these measures are of Uuc greater 
importance and interest than those passed, and have occupied a great 
deal of the time of the Legislature. 

2. EGYPT. 

[Conirilmied by W. £. Brunyate, Esq.] 

Decrees of General Public Interest — 30. 

Alexandria Munimpality. — ^The municipal limits were extended by 
Decree of May i6th. 

Ckxnfliot of Juxiadiotlon (2).— The Mehkemeh of Cairo and the Native 
Court of Appeal having, by two conflicting judgments, appointed different 
" hazirs " of the same '' Wakf," execution of both judgments was suspended 
by Decree of July 3rd, and by Decree of December i6th a Commission was 
appointed to decide the case. The Commission upheld the decision of the 
religious Court 

Electoral. — The meeting of the General Assembly was postponed, by 
Decree of March nth, beyond the period fixed by the Organic Law, on the 
ground that the Government had no work to put before it It is to be 
remarked that, besides the duty of deliberating on projects submitted to it by 
the Government, the General Assembly has the right of making representa- 
tions on all subjects of public interest. 

Finance (9).— These Decrees included the annual Budget, the annual 
Corvee Budget, three Decrees granting increased postal facilities, a Decree 
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authorising redemption of pensions, a Decree assessing the land tax on the 
lands pledged as security for the Daira Sanieh debt, a Decree abolishing 
octroi dues except in Cairo and Alexandria, and a Decree imposing excise 
dues on local machine-made cotton goods. The last-named Decree led to 
an action before the Mixed Tribunals by a British company, claiming that 
the tax was not enforceable against persons entitled to the benefit of the 
capitulations. The Tribunal of First Instance gave judgment for the plaintiff. 
On appeal, the Government advocate admitted at the Bar that a general 
tax on all locally made cotton goods could not be enforced against such 
persons, but argued that a tax on goods locally made and consumed was 
within the competence of the Government, even against foreigners, and 
undertook that in practice a drawback should be granted on the exportation 
of goods on which the tax had been paid. On that undertaking, the 
Mixed Court of Appeal decided in fovour of the Government That the 
invalidity of a law can be cured by a declaration at the Bar, is probably 
peculiar to Egypt ; it results from the fact that the Mixed Tribunals cannot 
decide as to the validity of a law ; they can only grant damages where the 
law violates acquired rights (R.OJ., Art. II.). 

Irrigfttion. — By Decree of May 31st power was granted to the Ministry of 
Public Works to prohibit the sowing of maize, etc., during the period of low 
Nile. 

Juttioe (6). — By Decree of February 9th amending the Native Penal Code, 
two kinds of imprisonment were introduced — simple imprisonment and 
imprisonment with labour — and the State Prosecuting Department was 
given an option to demand, or not, the enforcement of unpaid fines and 
costs by imprisonment {contrainte par corps) in all cases of misdemeanour 
and crime where a substantive sentence of imprisonment is passed. By 
a second Decree of the same date, the conditions under which contrainte 
par corps may be replaced by unpaid manual labour for the Government 
were modified. By a third Decree, amending the Native Code of Criminal 
Procedure, it was provided that sentences of imprisonment, etc, shall be 
executed in virtue of warrants issued by the State Prosecuting Department 
instead of a complete copy of the reasoned judgment being sent to the 
prison. The three Decrees above mentioned form an instalment of a 
more complete division of the Codes, upon the completion of which they will 
become obsolete. By Decree of March ist, diplomatic and consular agents 
de carritre are permitted to sue before the Mixed Tribunals, and may also be 
sued in respect of commercial undertakings carried on and land held by them. 
Other consular agents and servants are rendered justiciable in respect of 
all matters not connected with their official duties. By Decree of April 13th, 
inspectors of steam-engines were created officers of judicial police for 
offences connected with the service to which they are attached; and by 
Decree of June loth the rules as to the composition of the Consultative 
Committee of Legislation were slightly modified. 
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Xhedivial Eunily.— By Khedivial Ordinance oi May i6th the title of 
<' Prince," theretofore enjoyed by all descendants of Mohammed Ali Pasha 
in the male line, was restricted to the children, grandchildren, and brothers 
of the present Khedive and of his predecessors and successors, together 
with such other descendants of Mohammed Ali in the male line as, at 
the date of the Ordinance, had attained the age of fourteen years. Similar 
rules were prescribed as to the title of "Princess." The Ordinance was 
accompanied by lists showing twenty-eight Princes, forty-six Princesses 
in their own right and ten by right of marriage. An important effect of 
the Ordinance appears to be to provide, for the first time, a legal basis 
for the title of '* Prince " in the case of those members of the Khedivial 
family who are allowed to retain it 

Pawnliroken : Pre-emption.— Two Decrees of March 23rd on these 
subjects reproduce textually, for the Native Triburuds, Decrees of the 
previous year applicable before the Mixed Tribunals. 

PriBODf. — The Prisons Decree of February 9th is an amending and 
consolidating Decree of 105 articles which repeals seven Decrees and four 
Ministerial Orders. A second Decree of the same date provides for the 
making of appeals by prisoners and the service of process upon them through 
the Director o[ the Prison. 

Public Servants. — Two Decrees of March 23rd amend in unimportant 
details earlier Decrees as to discipline, while a Decree of November 25th 
provides that, for disciplinary purposes, officers of the coastguard shall be 
assimilated to civil employees. A Decree of June 24th records the rules as to 
admission to and promotion in the civil service. The principal provisions of 
interest are those of Arts. 13, 14, and 15, which differentiate between the initial 
salaries of employees according to their educational qualifications; Art. 17, 
which fixes a maximum beyond which an employee with a primary certificate 
only, entering the service after the promulgation of the Decree, cannot rise ; 
Art 19, which subordinates the nomination of non- Egyptian employees to the 
approval of a Conunittee composed of the principal English officers in the 
various ministries; and Art. 28, which empowers the Council of Ministers 
on the proposal of the Finance Committee, to over-ride the provisions of 
the Decree whenever it sees fit. 

Wakfii. — ^A Decree of May 24th amends the composition of the 
Superior Council of the Administration of Wakfs. 

3. FRANCE. 
[Contridufed by George Barclay, Esq., LL.B.] 

Beligious Orden. — ^The most important Act of l^islation passed in 
France during the year 1901 was the Law put into force on July 2nd, placing 
restrictions on the exercise of their functions by associations and religious 
orders {congregations religieuses). 
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This subject already preoccupied earlier legislators dating back to 
Louis IX., who in a famous decree {ks Etablissetnents de St Louis) of 1270 
limited the powers of the Church respecting mortmain and the freedom of 
association. He also made the existence of religious bodies dependent 
upon royal authority. Edicts of 1560, 1659, ^749' ^^^ '7^^ contained the 
same conditions. From 1480 the tendency has been to keep the Church 
separate from politics. An Ordinance of 1483 prohibited the existence of 
religious associations which had become political. The Assembl^e Con- 
stituante in 1790 granted absolute freedom of association on condition 
of obedience to the public laws (it la charge ^observer les his qui rigisseni 
Us citcyens). Since then this right has been gradually restricted, until 
in 1834 an association of more than twenty people was declared illegal 
unless authorised by the Government This law is still in force (Art. 291, 
Penal Code). 

The Law of July 2nd, 1901, was necessary to put an end to abuses which 
had grown out of too slack a legislation. It enumerates in precise terms 
the conditions required for the formation and existence of any association. 
The following is a summary of its more important clause : — 

Art. I. — An association is an agreement by which several persons 
unite in a permanent way, with an object other than that of sharing the 
profits. 

Art. 3. — Associations whose object is illicit or against the Republican 
Government are null. 

Art 4. — A member of an association formed for an unlimited period 
can at any time retire from it, provided his subscriptions are up to date, 
even should there be a clause to the contrary. This is aimed at the religious 
orders which acquired unlimited power over their members. 

Arts. 5 and 6 fix the authority before which the declaration must be 
made prior to the formation of an association, and some of the rights it 
thus acquires. 

Art. II. — Gifts under reserve of the donor's life-rent are prohibited. 
This also is aimed at the religious bodies. 

Art 13. — A religious order can only be founded by a special Law, which 
will at the same time draw up its regulations. 

Art. 14.— No person is allowed to teach who belongs to a non-authorised 
order. 

Art 15. — Every religious order must keep accounts of its expenses and 
receipts, and a list of its members under their patronymic names as well as 
under the names by which th^ are known within the order. 

Art. 16. — Every non-authorised order is illegal. 

Art 17. — ^The orders existing at the time of the promulgation of this 
Law and which had not been already recognised or authorised have a period 
of three months to begin the above-mentioned formalities. In default of 
this, they will be dissolved ipso jure. 
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Many orders refused to comply with the Law, and were consequently 
suppressed 

InfiuitLeide. — ^A noteworthy modification has been made concerning 
infanticide by the Law of November 21st, 1901. Art. 300 of the Penal 
Code described inCuiticide as the killing of a new-bom child, and 
Art 302 of the same Code inflicted the penalty of death on any person 
guilty of infanticide. 

The new Law makes a distinction : " Infanticide is the killing, pre- 
meditated or not^ of a new-born child." 

The mother, whether she be principal or ac«x>mplice, will be condemned 
to penal 8<srvitude for life in the case of premeditation, and to penal servitude 
for a h'mited period in the case of non-premeditation. 

Bevonaa. — ^Apart from these, the Chamber only voted the usual Laws 
on the budget, the taxes, and other subjects of mere internal interest. 



4. GERMANY. 
[Contributed by Ernest J. Schuster, Esq.] 

Statute reUting to fhe Bale of Wine, etc — This Statute takes the place 
of the corresponding Statute of 1892, the provisions of which are reproduced 
with certain modifications. The new Statute, for the first time, contains 
a definition of the term ^' wine" as ''the beverage produced from grape 
juice by alcoholic fermentation." The provisions as to the processes permitted 
or forbidden in the production of the article are mainly the same as those 
of the repealed Statute, but in certain respects they have been made more 
stnngent; more especially the number of chemical substances permitted 
to be used in the production of sparkling wine has been reduced. It is also 
forbidden to designate wine to which sugar has been added as "natural 
wine " ; but such addition of sugar within certain limits remains permissible 
as heretofore. The enforcement of the provisions against the falsification 
of wine is facilitated by the section whidti enables the experts designated 
for that purpose by the executive authorities to pay surprise visits to wine- 
producers and wine-merchants at any hour during daytime; the disclosure 
of any trade secrets by such visiting experts otherwise than for the purpose of 
giving evidence in the course of any criminal proceedings instituted under 
the Act is punishable by fine or imprisonment. 

Statute regulating the Belations between Anthon and PnUiahen. — 
This Statute (which came into force on January ist, 1902) is intended 
for the protection of authors in their dealing with publishers, and is the 
result of protracted enquiries instituted by the Imperial Judicial Department 
with the assistance of the associations representing the interests afiected 
by it and of experts specially invited to give evidence in the matter. Its 
main object is to establish conditions which in the absence of express 
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agreement to the contrary are to be deemed to form part of a publishing 
contract. The Statute regulates : — 

(i) The extent to which the copyright passes to the publisher; 

(2) The reciprocal obligations between author and publisher (time of 

delivery of manuscript ; liberty accorded to author in respect of 
alterations ; duty of publisher as to printing, etc, and as to number 
of copies ; mutual rights as to new editions^ as to corrections, 
as to payment of author's honorarium, as to presentation 
copies, etc.); 

(3) The limits within which the publisher's rights under a publishing 

contract may be assigned; 

(4) The circumstances under which the contract is terminated (effluxion 

of time, sale of stipulated number of copies or editions, late 
delivery or deficient quality of manuscript, deficiencies in per- 
formance of publisher's duties, destruction of manuscript before 
completion of reproduction, author's death, author's with- 
drawal, etc.); 

(5) The consequences of the publisher's bankruptcy ; 

(6) The special provisions applicable in respect of contributions to 

newspapers and periodicals; and a number of miscellaneous 
matters. 

The provisions of the bill which during its preparation and the Parlia- 
mentary debates relating thereto were most hotly discussed were those 
relating to the assignment of publishers' rights. On the part of authors 
it was contended with great warmth that the possibility of assignment exposed 
them to serious risks, from which they required to be protected The 
publishers, on the other hand, maintained that a compulsory restraint on 
the alienation of publishing rights would seriously hamper publishing business 
and might in certain events cause great loss to a publisher's creditors. The 
publishers' view prevailed, but a proviso was added to the clause relating 
to the assignment of publishers' rights, to the effect that the benefit of a 
publishing contract was not to be assigned except with the author's consent, 
which consent was, however, not to be unreasonably withheld, and was to 
be deemed as given if not expressly refused within two months firom the 
receipt of the notice relating to the proposed assignment 

Copyright Statute — ^This Statute took the place of the corresponding 
Statute of 1870, and came into force on January ist, 1902; it deals with 
literary, dramatic, and musical copyright, and copyright in technical and 
scientific drawings and models. The Act does not contain any alteration 
affecting the principles of the former law, but there are many modifications 
of detail, and statutory recognition is given to a number of rules which 
had been established by judicial decisions. The provisions necessary for 
the purpose of giving effect to the Berne Convention have also been 
incorporated. On the other hand, it was possible to dispense with some of 



GERMANY. 189 

the rules enacted by the repealed Statute and to simplify the language 
of others, owing to the modification and general consolidation of the law 
effected by the German Civil Code. 

The right regulated by the Statute is more extensive than '* copyright" 
in the strict sense. It includes the author's right to prevent the unauthorised 
publication of unpublished matter (which in England is a common law 
right not affected by the Copyright Statutes), as well as the right to prevent 
the unauthorised publication oi published matter. The protection of speeches, 
lectures, letters, and privately circulated manuscript is therefore, in 
Germany, subject to the statutory rules in the same way as the protection 
of published works. 

Under these rules, lectures or speeches are protected in so far only as 
they serve "for purposes of edification, instruction, or amusement,'' and 
even speeches serving one of these purposes, if delivered in the course of 
any public debate, are excluded from protection against publication in 
newspapers or periodicals ; speeches delivered in the course of any judicial 
proceedings or of the deliberations of any Parliamentary, communal, or 
ecclesiastical assembly may be published without restriction It is, however, 
forbidden to publish without authority collections of speeches made by 
one person. 

Copyright protection is given to matter original either as to its contents 
or as to its form. A verbatim report of a speech, which in England is 
entitled to copyright (Walter v. Zane [1900], A.C. 539), is not entitled 
to any protection under German law ; but the statutory protection is 
accorded to the report of a speech reproducing the same in a condensed 
or modified form. The publication of any manuscript not in itself entitled 
to copyright, however laborious to the editors, does not as such enjoy 
any copyright protection under German law. 

As regards cuttings from newspapers and extracts from books, the German 
law allows much greater liberty than English law. News may be reprinted 
without any restriction, and newspaper articles not being of a scientific, 
technical, or imaginative nature are protected only in so far as the 
copyright is expressly reserved. Passages from books and lectures may 
be quoted in exfenso. Short articles and individual poems may be repro- 
duced in works of a scientific nature, and poems and short extracts from 
books may be incorporated in song-books and anthologie intended for 
religious or educational purposes or for any special literary purpose. In 
the latter case, however, the author*s personal consent must be previously 
obtained, if he is living at the time of the intended publication; such 
consent is deemed to be given if not expressly refused within a month from 
the receipt of the notice on the subject. 

The protection against unauthorised translations, which under the 
former law was subject to many restrictions, is now accorded in the same 
manner as the protection against direct reproduction, and the provisions 
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against musical piracy are also more stringent and complete than they 
were under the Statute of 1870. 

The reproduction of musical pieces by means of mechanical instruments 
or of changeable component parts of musical instruments (such as are used 
for pianolas or other similar devices) is not deemed an infringement of the 
copyright therein. 

The public performance of musical compositions (not being operas) is 
permitted without the copyright owner's consent, in any of the following 
cases : (i) if admittance thereto is free; (2) if such performance takes place 
as part of any public festivity (not being in the nature of musical festivals) ; 
(3) if the proceeds of admission tickets are applied for the exclusive benefit 
of any charitable object ; (4) if the musical composition is produced by any 
society at a performance to which only members or relatives of members 
are admitted. 

The protection continues during the life of the author and thirty years 
beyond, and in any event for ten years from the date of the first publication. 
The protection for ten years from the date of publication is an innovation 
introduced for the purpose of protecting works published some time after 
the author's death (more particularly autobiographies and other similar works, 
the publication of which is frequently deferred on account of personal 
reasons) ; as in such cases the proof of the copyright owner's title is frequently 
somewhat difficult, the Statute provides that in the case of works remaining 
unpublished for a period of thirty years after the author's death, the owner 
of the manuscript is presumed to be the owner of the cop3night As works 
published more than thirty years after the author's death did not under 
the former law have any protection in Germany, the innovation is a step in 
the right direction, but compared to the provisions of English law, which 
in any case protects literary copyright for a period of forty-two years from 
the date of the first publication, the new regulations seem still to accord 
stepmotherly treatment to posthumous works. 

In the course of the deliberations on the Copyright Statute much discussion 
arose with reference to the right of public representation of dramatic and 
musical works. In the original draft submitted by the Federal Government 
it was proposed to give the author and his successors in title the exclusive 
right of public representation for a period of fifty years after the author's 
death (being the period during which the right is protected in Belgium, 
France, the three Scandinavian States, Hungary and Russia, and other 
countries). It was urged that owing to the longer protection enjoyed in 
France, it was customary for the better known German composers to sell 
their rights to the well-known French Soci^t^ des Auteurs, Compositeurs 
et Editeurs de Musique, and that the extension of the period in Germany 
would take away the inducement for such a course, and facilitate the 
establishment of a similar German Association; but notwithstanding these 
arguments, which were strongly supported by the representatives of the 
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interests affected by the provisions in question, the Government proposal 
was, by a small majority, defeated in the Reichstag. 

A somewhat important innovation was introduced by the clause providing 
that any copyright, while vested in the original owner, cannot be attached 
by a judgment creditor, and that after an author's death his creditors are not 
entitled to the copyright in any works remaining unpublished at the time of 
such death ; the copyright in published works is, however, part of the assets 
available for the payment of the debts of a deceased copyright owner. 

Statute relatiiig to Trade Tribunali.— The law of 1890, by which special 
tribunals having exclusive jurisdiction in certain specified kinds of disputes 
between employers and workmen, similar to the French conseils de prucT- 
hammes^ were established in Germany, was amended in various important 
respects by the above-mentioned Statute, and the Imperial Chancellor was in 
the usual way authorised to publish the text of the original Statute as amended 
by the amending Act This newly published text, therefore, represents the 
whole of the law at present in force on the subject. 

The establishment of a trade tribunal was under the old law optional 
within the discretion of the local authority of each communal district. Under 
the amended law, tribunals of this nature must be introduced in all towns 
having a population of more than twenty thousand inhabitants, and remain 
optional as before in all other communal districts. Each tribunal consists 
of a president and a vice-president (neither of whom may be an employer 
or a workman), and of at least four ordinary members (of whom one-half 
must be employers and one half workmen). The members are elected for 
periods fixed by local by-laws (one year being the minimum and six years 
the maximum), by the employers and workmen not being under the age of 
twenty-five years, and not disqualified on any special grounds, residing or 
employed in the district, each class voting for the members belonging to 
their class. The election of the president and vice-president must be con- 
firmed by the administrative authorities. The members of the tribunal do 
not receive any remuneration ; but they are entitled to the reimbursement of 
their travelling expenses, and to compensation for loss of time. The local 
authority of each district having a trade tribunal has to make rules as to 
the mode of election, and as to the extent of the jurisdiction of the tribunal 
or tribunals formed within such district. It may establish tribunals with 
limited local jurisdiction, and may also restrict the jurisdiction of any 
particular tribunal to particular trades or particular modes of manufacture. 
Where the jurisdiction is restricted to particular trades, persons not engaged 
in such trades are disqualified from being electors or members of the 
Tribunal. Subject to the power vested in the local authorities to restrict the 
jurisdiction as to particular trades, the jurisdiction of the trade tribunals 
extends to all disputes'.relating to one of the following matters : — 

(i) The commencement, continuance, or termination of a contract as 
to work and labour between an employer and a workman; 
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(2) The performance of any duty being the subject matter of any such 

contract; 

(3) The restitution of testimonials or other documents or articles or of 

any moneys deposited by the workman with his employer in 
pursuance of any such contract ; 

(4) Claims for damages in connection with the matters mentioned 

under 1-3, or in respect of fidse entries in wage-books, books 
of testimonials, etc. ; 

(5) Deductions from wages in respect of contributions to sick funds ; 

(6) Claims by one workman against another in respect of joint work 

undertaken by several workmen for the same employer. 

The jurisdiction of the trade tribunals situate in any particular State may 
be extended by the central authority of such State. 

In respect of any matter within the competence of a trade tribunal the 
jurisdiction of the ordinary Courts is excluded, and a new section added by 
the Statute of 1901 provides that any arbitration clause in a contract between 
an employer and a workman, excluding the jurisdiction of the trade tribunals, 
is valid only in so far as the arbitrators appointed thereby consist of a 
president, being neither an employer nor a workman, and a number of other 
arbitrators, of whom one-half are employers and the other half are workmen. 
The trade tribunals are not intended to visit the jurisdiction of the arbitration 
Courts established by any trade guild in respect of disputes between any 
members of any such guild. The members of any trade guild having an 
Arbitration Court are not entitled to take part in the election of the 
members of the trade tribunal of their district or to be elected as such 
members. 

Any judgment of a trade tribunal relating to a subject-matter of the value 
of at least 200 marks is appealable in the same manner as a judgment of the 
local Court having jurisdiction in the district of the trade tribunal. 

In addition to the judicial functions exercised by the trade tribunals under 
the above-mentioned enactments other duties are imposed on them of an 
extra-judicial character. In disputes relating to new arrangements as to 
wages or conditions of work the trade tribunal of the district has to act as a 
Board of Conciliation, and when sitting in that capacity consists of its regular 
president and an equal number of employers and workmen designated for the 
purpose by the interested parties. 

If the Board of Conciliation does not succeed in bringing about an 
arrangement as to the matters in dispute, it has to give a decision on the 
merits of the case ; and if the parties refuse to conform to such decision, its 
contents, together with the declarations of the parties relating thereto, have to 
be published, but no means are provided for enforcing the decision. 

A trade tribunal has also to comply with the request of any administration 
authority for an opinion relating to any matter concerning any trade carried 
on within the district, for which purpose sub-committees consisting of an 
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equal number of employers and workmen may be formed. Particulars as to 
the formation of such sub-committees must be contained in the local by- 
laws dealing with the election and constitution of the trade tribunals of each 
district 

Statute relating to the SnpervUon of Private Ixuroranoe Under- 
takinga. — The expression ''private insurance undertaking" is used by the 
above-mentioned Statute to distinguish the companies and associations 
doing the ordinary insurance business from the corporations and other 
organised bodies established under the provisions of public law, more 
particularly under the Statutes relating to compulsory insurance against 
sickness, accidents, and old age. 

The law as to private insurance undertakings before 1902 was entirely 
governed by State law, and the Imperial Statute on the subject has the 
double object of introducing important innovations and of unifying the law 
throughout the German Empire. The principal provisions of the new law, 
which came into force on January ist, 1902, may be summarised as 
follows : — 

(i) All private insurance business is brought under the direct supervision 
of a Government authority. In respect of undertakings carrying on business 
in more than one German State, and also in respect of foreign insurance 
undertakings, the newly created Imperial Board of Supervision is the 
supervising authority. In respect of undertakings carrying on business in 
one German State only, a board appointed by the State Government is the 
supervising authority. 

(2) Undertakings authorised to do business before the commencement of 
the Act are allowed to continue their business subject to their conforming 
with certain prescribed requirements. Undertakings not so authorised cannot 
cany on business without the express permission of the supervising authority, 
and in the case of foreign undertakings of the Imperial Chancellor. 

(3) All undertakings, whether authorised under the old law or requiring 
permission under the new law, have to furnish particulars as to their consti- 
tution and as to the general conditions under which business is carried on 
by them. In the case of life insurance and similar companies, elaborate 
particulars as to the methods of calculating risks and forming reserve funds 
must be given. If the particulars to be supplied as aforesaid appear un- 
satisfactory to the supervising authority, permission to carry on business is, 
in the case of undertakings requiring permission, refused, and, in the case 
of previously authorised undertakings, withdrawn. 

(4) Permission to carry on the business of life insurance and insurance 
against accidents, employers' liability, fire, or hail is not given to any persons 
or association other than mutual societies formed under the regulations laid 
down by the Imperial Statute, or incorporated companies with a capital 
divided into shares. 

(5) Life insurance companies must out of the premiums received on all 
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outstanding business form a premium reserve, to be invested in certain pre- 
scribed forms of investment In the case of foreign companies this premium 
reserve must be formed in respect of ail insurance contracts made with 
German policy-holders, and must be deposited in Germany in such manner 
that no part thereof can be withdrawn without the concurrence of the 
supervising authority. No withdrawals from the premium reserve are 
permitted, except for the purpose of paying claims on matured or surrendered 
policies. 

(6) The whole of the business of each insurance company is under the 
constant supervision and control of the supervising authority, who may 
inspect books and accounts, send delegates to the meetings, convene meet- 
ings, and make such orders prescribing alterations in the conduct of business 
as they may think fit, and may enforce such orders by the imposition of 
fines, and in extreme cases by the winding up of the undertakit^ and 
the appointment of a receiver representing the interests of the policy- 
holders. 

(7) A foreign undertaking carrying on business in Germany must have a 
branch establishment in Germany, subject to the jurisdiction of. the German 
Courts (which jurisdiction cannot be executed by contract between the 
insurance and the insured); it must also appoint a principal attorney with 
unlimited powers to enter into insurance contracts binding his principals, 
and being personally responsible for any penalties incurred by reason of 
disobedience to any lawful order made by the supervising authority. 
The Federal Council has power to order any foreign undertaking to 
discontinue its German business, notwithstanding the feet that such 
foreign undertaking has in every respect conformed with the provisions of 
German law. 

It will be seen that these provisions are of a very stringent nature, and 
that in the case of foreign companies they operate with particular severity. 
Many English companies have abandoned their German business, having 
been advised that they could not consistently with the regulations by which 
they were governed submit to the requirements of the German supervising 
authority, more particularly in respect of the special appropriation of the 
German insurance funds and the necessity of giving unlimited powers to 
the principal German agent. Those English companies who have retained 
their German agencies can hardly have realised the efiects of the new 
Statute. 
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5. ITALY. 

[Contributed by Signor T. Giamint, Commissario delta Legge delta Republica 

di S. Mart no J\ 

Oommeroial and Indnttrial Law in Italy.^Italian commercial law is for 
the most part contained in the Commercial Code of January ist, 1883. 
This Code is divided into four parts : the first contains general and special 
rules with regard to commercial contracts; the second treats of maritime 
commerce and of shipping. This second part, however, is not complete 
without the Mercantile Shipping Code, October 24th, 1877, ^^^ ^^^ 
Statutes belonging to it. The latter Code establishes that ships for which a 
declaration of nationality is desired must belong to Italian citizens or to 
foreigners resident in Italy for at least five years. Nevertheless, foreigners, even 
if they are neither domiciled nor resident, may become shareholders in Italian 
ships to the amount of a third of the value of the ship. Foreigners who have 
not been domiciled or resident in Italy for so long as five years must, if they 
become shareholders to an amount greater than one-third, make over the 
excess of their shares within a year to some legally qualified person 
(Art. 40 and 41). 

The third part of the Commercial Code is concerned with bankruptcy, 
the fourth with the actions in Courts of law. The first part treats especially 
of merchants. Merchants are defined to be those who, as a habitual 
profession, engage in commercial business, and this includes merchant 
companies (Art. 8). The definition is important because in Italy only 
merchants may pass through the Bankruptcy Court, and also because all 
business transactions concluded by merchants are regulated by commercial 
law (Art. 4), unless they be of an essentially civil character {e.g. wills, acts 
of adoption, etc.). 

Infants, male and female, may carry on commerce, provided they be 
emancipated and authorised by their parents or guardians (Art. 9). A wife 
needs the consent of her husband, unless she be separated from him. This 
consent may be tacit — Le, given by implication arising fi-om conduct It is 
sufficient that the husband, knowing that his wife is engaged in trade, do not 
oppose it (Art. 13). No distinction with r^;ard to the right of trading is 
made between natives and foreigners. 

Merchants are under an obligation to keep certain books, in which 
they shall register their business operations and their correspondence. 
These books must be visi by the judge in advance. The obligation lasts 
for ten years, and both books and correspondence may be called for, in 
case of a lawsuit, by the judge, or at the instigation of the defendant 
(Art 21 et seq,), 

A contract inter absentes is considered as concluded when the proposer 
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receives notice that his offer is accepted within the time which he has 
specified, or which is customarily looked upon as sufficient So has the 
Italian Legislature decided the question as to when the acceptance is 
complete in the case of a contract inter absentes (Art 36). 

In commercial obligations, debtors are liable in solidum (Art 40). 
Commercial debts bear interest immediately on coming to maturity 
(Art. 41), and the judge can accord no delay (Art 42). Of interest with 
regard to international relations is the rule first made for letters of 
exchange and afterwards extended to all commercial contracts, by which 
the form and the essential requisites of commercial obligations are to 
be regulated by the laws and customs of the place where these obligations 
are entered into. The form of the deeds to be made out for the exercise 
and the preservation of the rights deriving from them, or for the execution 
and the effects of the deeds themselves, is regulated by the law of the 
place where the said deeds are put into execution (Art 58), with the 
exception of contracts made abroad between two Italian citizens (Art 9, 
Preliminary Dispositions, Civil Code), in which case the contracting parties 
are free to follow the national law common to both of them. According 
to this article, then, the right of contract and the form of a contract 
concluded abroad {e^g, a bill of exchange) is regulated by the law of the 
place where the contract is made ; but when the contract is to be enforced 
in the Kingdom of Italy, then the forms established by Italian law are to 
be observed. With regard to sales, specific performance is authorised — 
that is to say, the tribunal may authorise the sale or the purchase of 
movable goods which should have been consigned, on behalf of the 
purchaser or seller, who has not fulfilled his agreements (Art. 68). The 
purchaser of visibly defective goods, coming from another market, must 
denounce their defects to the seller within two days of receiving them; 
otherwise the purchaser loses his right of lodging a complaint (Art 70-5.) 

Companies Civil and CommeroiaL— Commercial are distinguished from 
civil companies in that they have as an object the carrying on of one 
or more branches of commerce (Art. 76). Various reasons render 
important the distinction between civil and commercial companies, especially 
that the latter only may avail themselves of the bankruptcy laws. 

Commercial companies are of three kinds : ist, general partnerships, in 
which the members are liable for all debts incurred; 2nd, companies in 
accomandita^ in which some members are liable to an unlimited extent, 
and others within certain limits ; 3rd, joint stock companies, in which the 
liability is limited to the capital of the company, and no member is liable 
beyond the amount of his holding. None of these companies needs 
authority from the Government for its constitution; all that is needed is 
a written agreement brought before the public in the ways indicated in the 
code (Art. 90 ct seq,). In general partnerships no change can be made 
in the business arrangements of the company except by the unanimous 
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consent of the partners (Art. 108). No partner may, without the consent 
of the others (Art. 112), enter on a course of competitive business. 

In joint stock companies the trustees must give surety ; they can perform 
no operations beside those indicated in the Act constituting the company 
(Art. 122). They are appointed by the general meeting for a time not 
longer than four years (Art. 124). 

The promoters of a company formed of shareholders, be it in accomandita 
or be it joint stock, may reserve for their own profit no especial advantage 
or benefit in the way of shares, commissions, or anything else. They may 
reserve to themselves a part, not greater than one>tenth, of the net profits 
as shown in the annual state, and for a term of years not greater tlum five 
(Art. 127). The company is not constituted until the whole of its capital 
be subscribed, and until three-tenths of the capital, or a greater proportion, 
if it be so stated in the programme, have been actually paid in, or one-tenth 
only in the case of insurance companies (Art. 131). The trustees cannot 
acquire shares in the company on behalf of the company itself (Art. 144) 
When they see that the company's capital is diminished by one-third, they 
must call together the members, and take counsel as to what is to be done. 
If, on the other hand, it is diminished by two-thirds, the company winds up 
ipso jurty unless the members intend to pay in fresh sums of money or 
to make the capital smaller (Art. 144-6). Life insurance companies 
must invest in Government stock, and deposit the receipts for their holdings 
in the Casa Depositi e PresHti (Government Safe Deposit), and one quarter of 
the premiums cashed at home and one half of those cashed abroad (Art 145). 

An ordinary meeting is held at least once every year, and notice is given 
of it at least a fortnight beforehand in the official gazette of the Kingdom 
of Italy (Art 155). The trustees must call such a meeting together within 
a month, when a request to that effect is made by as many members as 
represent one-fifth of the company's capital (Art. 159). Members may 
delegate a non-member to represent them (Art. 160). The shares of the 
company may not be made payable "to bearer" until the entire amount 
they represent has been paid in (Art. 166). The company may issue 
debentures if this is agreed to by a certain majority (Art. 172). At least the 
twentieth part of the dividends must be added to the reserve fund, until 
this has become equal to the fifth part of the company's capital (Art. 182). 
Three or five assessors, members or non-members, keep watch over the 
way the company is carried on. 

Co-operative societies do not form a class apart. Any of the three kinds 
of companies above mentioned may assume the form of a co-operative 
society. Its characteristic is the variability of the capital (Art. 129). No 
member may hold shares to an amount exceeding Zi>.5,ooo (;^2oo), and 
the nominal value of each share may not be more than Lir, 100 {jQa) 
(Art. 224). Each member must be personally present at the meetings, and, 
however manv shares he may hold, has but one vote (Art 225). The Code 

14 
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Includes mutual insurance societies under the heading of commercial 
companies. 

Legally constituted foreign companies — ue. companies formed in accord- 
ance with the laws of their respective countries — may found an affiliated 
company or have a branch house in Italy, provided they fulfil all the 
formalities with regard to the publicity of the memorandum of association, 
of the articles of association, of the other deeds essential to the formation 
of the company, and of the states of accounts, as the national companies do. 
They must also publish the names of the directors and trustees of the 
branches established in Italy. If the foreign companies belong to neither 
of the three categories contemplated in the Italian Code, they must, if 
they wish to found a branch company in Italy, comply with the formalities 
there required for the establishment of joint stock companies ; for it is on 
these that the greatest publicity of the deeds is imposed. The formalities 
are : the registration at the tribunal and the affixing in certain established 
places (exchange, town-hall, etc.) of copies of the memorandum of association 
and of the articles of association. The trustees of the foreign company 
imdergo the same liability as do similar national trustees (Art 230). Companies 
formed abroad for the sole purpose of carrying on business in Italy, where 
the principal aim of their enterprise exists, are considered as national 
companies. Hence the memorandum of association agreed upon in the 
foreign country is not valid unless it conform to Italian law. For this 
reason these foreign companies must deposit in the Court of Justice of the 
place where they wish to establish their headquarters their full memorandum 
of association, and fulfil the other rules regarding publicity (Art 232). 

Bills of Bzehange. — Bills of Exchange are considered negotiable in- 
struments, and Italian law on the subject much resembles the German law. 
No distinction is made between a bill of exchange and a promissory note, 
nor between an inland and a foreign bill, nor between a bill issued by a 
merchant or a non-merchant. All these bills are subjected to the same 
rules (Art 251). 

A bill of exchange may not be made out " to bearer." It may, however, 
be indorsed in blank (Art. 258). No bill may be made payable in separate 
fixed sums, nor may continued interest be promised upon it (Art. 254), nor 
can the judge accord days of grace. It is essential that the bill bear not only 
the name of the holder, the date of emission, and the other requisites, but also 
the title, " bill or letter of exchange," or "promissory note " (Art. 251). The 
omission of any essential requisite renders the bill of no effect. Only the bill 
payable at sight need be presented for acceptance. It must be presented within 
a year, or within a shorter time if so stated on the bill itself (Art. 261). 
Protest must be made on non-payment and on non-acceptance (Art 304) ; 
but notice of such protest is necessary only in case of non-payment The 
protest may be replaced only by a declaration signed by the debtor who 
refuses to pay ; but this method is little used in practice (Art. 307). The 
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protest, however, on the declaration must be made not later than the second 
working-day after the day of maturity (Art 296). There is thus no con- 
cession of a ''reasonable time," the term fixed having to be rigorously 
observed; otherwise the right is barred (Art. 325). A protest is always 
necessary even to keep up the suit against the drawer when the bill is 
domiciled — i.e, payable in a different place and by a different person from the 
place and the person of the acceptor (Art. 316). It makes, therefore, no 
difference to the effects of the protest or to the other effects whether the bill 
be inland or foreign. It is a rule of prudence to protest in every case, to 
avoid losing all rights. To the third holder of the bill no remedies can be 
opposed except those arising from the want of form of the document, or from 
the want of observance of the necessary formalities — ^the protest, for instance, 
or its notification, or the defences arising from the personal relations of the 
holder and the debtor. The third holder in due course and bond fide may 
claim the value of the bill from all those who have signed it, even if the 
debtor for whom the bill was originally made out no longer exist (Art 324) 
Rights originating in the bill are barred after the lapse of five years from the 
date of maturity (Art. 919). With regard to other matters, Italian and 
English law may be said to resemble each other. 

One peculiarity of the bill of exchange in Italy remains, however, to be 
noticed — the way in which it may be enforced. According to Article 323 
of the Italian Commercial Code, the bill, although a simple act by parole, 
may be enforced as a writ of summons — that is to say, that a bill dis- 
honoured and duly protested may be consigned to the sheriff and by him 
enforced upon the goods of any of the debtors, except that these have 
the right of making a defence. Arrest for debt has been, in the case of 
bills of exchange, as in other cases, abolished (1877). This fact is also 
of importance with regard to the right of issuing such bills. Personal 
arrest having been abolished, women and non-merchants may bind them- 
selves by a bill of exchange. Only, as married women not engaged in trade 
do not enjoy the same independence that they do in England, the consent of 
their husband is needed when the bill is intended for the performance of a 
contract which could not be entered upon by the woman without the consent 
of the husband. The consent of the Court is needed when there are con- 
flicting interests between husband and wife, as would be the case of husband 
and wife were both to sign the same bill. Bills endorsed in blank, although 
not explicitly admitted by law, have become usual in practice, on the principle 
that the bill need not be entirely in the handwriting of the debtor, but that 
his signature is sufficient The signature, however, is necessary (Art. 251), 
nor may a cross replace it in the case of a person who cannot write, even if 
the cross be attested by a notary. Hence, if a duly stamped bill of exchange 
lias once been signed, it can be filled up by any holder, and any third bond- 
&de holder into whose hands it may fall may exact payment for it 

Lost bills may be declared inefficacious by a procedure of amortisation. 
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which tends to guarantee the creditor his rights. Such procedure consists 
in bringing the affair to the notice of the public in accordance with the 
directions of the Court. But any third person who should bond fide 
have acquired possession of the lost bill — that is, who should have 
become the legal holder of it — ^would preserve his rights in spite of the 
procedure. 

The Code associates with the bills of exchange the rules for ordini in 
derrate^ which are bills much in use in Southern Italy, having for this 
object the consignment of natural products, such as grain, etc. (Art. 333 et 
se^,), and cheques which are considered as bills of exchange (Art. 341). 

The Code proceeds to give rules for commercial agents in general and 
in their special forms : clerks, commercial travellers, and general agents of 
a commercial house. These agents sign for their principals, and may enter 
on no business which would compete with theirs. But even if they sign 
in their own names, either their principals or they themselves are liable 
to be sued on contracts relating to the commerce for which they are 
responsible (Art. 371-2). The position of agent may be conferred verbally 
or by a parole act of power, in which case there are certain formalities to 
be observed. In this second case alone can limitations be imposed on 
the powers of the agent. These and other rules apply to the agents who 
carry on business in Italy on behalf of foreign houses and companies 
(Art. 376). 

Gontraots for Carriage. — Contracts for the carriage of goods are generally 
made by means of a bill of carris^e, and the carrier is liable, on behalf of 
his dependants and of all successive carriers to whom he may entrust the 
transport of the goods (Art. 390-8). Railway companies are allowed to 
limit their liability in certain cases and according to certain rules. As 
to delay, the carrier is not liable if it is occasioned by an act of Gkxl or 
by unavoidable circumstances. In all other cases he loses a part of his 
charge of carriage, and the entire charge if the delay has lasted for double 
the time agreed upon for the consignment of the goods (Art 403). 

The carrier is not liable for valuables, money, jewels, and precious objects 
which have not been declared (Art. 406). The payment of the charge and 
the receiving of the goods without protest free the carrier from all liability. 
But if the loss or the damage were not apparent when the goods were 
delivered, compensation may be claimed, provided not more than seven days 
have passed after the delivery (Art. 415)' When the goods have been 
carried by several carriers, the first or the last may be prosecuted, or any 
other who may be proved to have caused the damage (Art 411). 

Imniraiioe Ckmtraota. — Insurance contracts must be made in writing 
(Art. 420), and re-insurance is allowed (Art. 422). The insurance may be 
a life insurance, or against loss or damage to property. Insurance is null 
when the insuring party knew that the damage had already occurred or 
that the risk had ceased (Art. 430). The insured person must give notice 
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to the insurer within three days after the damage has happened or after it 
has come to his knowledge (Art. 436). The insurance begins to run at 
the noon which follows the date of the policy (Art 443). Anyone can 
insure the life of a third person provided he have an interest in it (Art. 449). 
Insurance is null if death takes place in a duel or by suicide (Art. 450). In 
case of death the payment on the insurance policy goes directly to the 
beneficiary, and forms no part of the inheritance (Art. 453). 

Next come some rules regarding docks and commercial pledges. Goods 
are deposited in the docks by means of warrants. 

Bankraptoy. — As stated above, the Bankruptcy Court is open to merchants 
only, be they aliens or Italian subjects. Proceedings for bankruptcy may 
be taken by the bankrupt or by the creditor of a commercial debt, or may 
be declared by the Court The amount of the debt is indifferent : a small 
sum is sufficient, provided its non-payment be a proof of insolvency. 
Bankruptcy is declared only when insolvency occurs. The bond-fide refusal 
to pay one or more commercial debts does not constitute insolvency. The 
judgment declaring bankruptcy dates the commencement of insolvency. 

All contracts entered by the bankrupt after judgment has been given 
are null, as are also certain acts performed in a period anterior to the 
judgment. This period varies according to circumstances (Art. 707, etc.). 

The same judgment deprives the bankrupt of the administration of 
his affairs, and names a trustee to realise his property, under the superin- 
tendence of a judge, and a commission of creditors (Art. 691). All the 
property, movable and immovable, is sold by auction, and the state of 
the dividends must be approved by the judge (Art 798). 

Goods that had been consigned in deposit or that had been sent off, 
but had not yet reached the bankrupt, may be claimed back by their 
proprietors (Art 802). Bankruptcy is closed either by the distribution of the 
dividends or by the absence of anything which can produce dividends, or 
by an arrangement No minimum percentage is imposed for the validity ot 
the arrangement ; there must, however, be a majority of creditors of such a 
kind as to represent three-fourths of the entire debts of the bankrupt Italian 
law recognises also the morataria (Art 819 et seq.)^ which grants a term 
not exceeding six months, during which no legal steps can be taken against 
the creditor. 

Composition before . bankruptcy is not recognised by Italian law. A 
Bill on this subject will, however, shortly be placed before Parliament It 
will resemble the law of Switzerland, and in some parts that of England. 
According to this Bill, agreement both before and after bankruptcy is subject 
to the approval of the Court. 

Independently of bankruptcy proceedings, criminal proceedings may be 
taken against the bankrupt, who is liable to a punishment more or less 
heavy, according to circumstances, if, for instance^ his books have not been 
kept in the way prescribed by the law. But the bankrupt who has concluded 
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an agreement may, in the less important cases, be exempted from the 
punishment (Art. 839), provided he fulfil his agreement 

ComnierdBl Frooedure.— In the book (IV.) of the Code that treats of 
legal actions we must notice the rule according to which the deed, if it 
be commercial for one of the contracting parties, is altogether subject to 
commercial law. Commercial Courts no longer exist, but there does exist 
a commercial procedure which has these two characteristics: {a) The pro- 
ceedings are rapid ; (d) the collection of evidence is more extended than in 
civil cases — ^and especially the evidence of witnesses is always admitted, 
which is not the case in civil matters. 

The limitations for lapse of time are also shorter in commercial matters. 
Actions concerning trade company matters as well as those arising from 
bills of exchange, are fixed at five years ; at two years, those taken by brokers 
and for the annulling of an agreement with creditors; at one year, those 
arising firom insurance contracts ; at six months, those arising from contracts 
for the carriage of goods (Art. 915 et seq.) ; at ten years, all the others. 

The most important complementary laws included in the Commercial 
Code are as follows: 

Chambers of Oommeroe (Law of July 6th, 1862).— All merchants may be 
members of these Chambers, as well as those who carry on an industry or 
an art, sea-captains, managers of factories of all kinds and of commercial 
companies. Foreigners who have been carrying on commerce or arts for 
at least five years, and who possess the requisites which would give a citizen 
political rights, may also become members. 

Stock EzchaBge Contraott (Law as to September 13th, 1876).— This 
law declares valid the so>called time-bargains, provided they be made out 
on papers duly stamped ad hoc. Bargains not made on these Schedules are 
void and cannot be enforced. 

Patent Law (October 30th, 1859). — No patents will be granted for 
illegal or immoral inventions, for medicines, or for discoveries of a purely 
theoretical nature (Art. 6). The patent is no guarantee of the novelty or 
of the utility of the discovery (Art. 7). The duration of the patent is fixed 
at not less than one year, nor more than fifteen (Art 10). If the invention 
has already been patented abroad, the duration of the patent in Italy will be 
equal to its duration abroad, and in any case cannot extend beyond the 
fifteen years (Art. 11). The fees for the patent are calculated at Lir.io (8x.) 
for every year over which the patent is to extend, plus an annual fee of 
Zir.40 (j£i 12s,) for the first three years, to be increased every three years 
till it reaches Z/r. 140 {£$ 12s,) for the last three years (Art. 14). The 
patent is transferable, and its transfer takes effect only from the day of its 
registration at the Patent Office (Board of Trade). Infringement of a patent 
is punishable by a fine of not more than Lir,$oo {jQ2o\ and the registration of 
all tools used in the imitation of the patented object on behalf of the injured 
patentee, who may also bring an action at law for damages. 
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Trademarks (Law of August 30th, z 868).— The signature of the 
producer, engraved or reproduced by mechanical means on any object, 
is considered as a trademark (Art. i). No merchant may copy or 
destroy a trademark (Art. 3). The certificate of the registration of a 
trademark guarantees neither the novelty of the trademark nor the 
excellence of the products, but only the moment of application (Art. 9). 
The trademark must be different from those already used by others, and 
must contain the name of the place of origin or of the manu&cture in 
such a way as to reveal also the name of the merchant or of the 
manufisicturing company (Art 2). 

The law of Xturoh SSih, IMO, directed against frauds in trade and in 
the preparation of wines, visits the artificial preparation (adulteration) of 
wines for sale with a fine not less than Zir. 100 (£4)9 and with the 
maximum punishment if the adulterated wines are meant for exportation. 
Foreign wines do not enjoy the right of free warehousing, and may 
undergo no manipulation in Italy. Should imported wines be contained 
in recipients, so marked as to cause the belief that they are of Italian growth, 
they must be confiscated. The Statute ordains that foreign wines imported 
into Italy must bear the name of their place of origin, and that the decanting 
from one vessel to another and filtration are not forbidden operations. 

Wines are legally not genuine when they are not made from grapes 
or when they have had added to them substances which, though forming 
part of the wine, alter its composition, and any foreign substance such as 
salicylic acid, saccharin, alum, etc. 

Alcohol may, however, be added to a moderate extent, as may those 
bitter and aromatic substances permitted the Public Health Laws. 

Lidnttrial and Social Legislation.— Italian legislation has been of 
late years enriched by several laws with regard to workpeople, and especially 
with regard to the prevention of accidents during work: March 17th, 1898, 
lately modified; the law of July 17th, 1898, instituting a national savings 
bank for workmen, and modified on July 28th, 1901 ; the law concerning 
the work of women and children, bearing the date June 19th, 1902 ; the 
law which institutes a labour office, June 29th, 1902. 

Other Bills regarding labour, abstention from work on holidays, and 
the housing of workmen will be shortly laid before Parliament by the 
Chamber of Deputies, and are now before the Senate. 
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6. SWEDEN. 

[Contributed by Nils Setterwall, Esq., l^gai Adviser to the British 

Embassy at Stockholm.'] 



. — The Law of Mortgages of Ships, May loth, introduces the 
principle, new for Sweden, that any ships of twenty tons register burden 
or upwards, which are entered in the Shipping Register, may, by the consent 
of the owner, be mortgaged as security for any debt for a definite sum of 
money, the execution of such mortgage to constitute a pledge on the 
ship in favour of the creditor, including all belongings of the ship except 
as regards provisions and fuel, and, in the case of a steamer, the coals 
and other requisites for the working of the engines. 

It shall not be lawful to execute such a mortgage upon a part-share in 
a ship nor upon more than one ship for the same debt. Nor shall the 
security entailed by the mortgage be enforceable upon any single share 
in the ship mortgaged. The mortgage is to be renewed before the 
lapse of every ten years* period after the date of its execution. 

The priority of the holder of a mortgage on a ship is determined by 
a separate Law of even date. 

This Act consists of thirty-nine sections dealing with the subject. 

Law Court Prooedure. — ^The Law to amend certain provisions of the 
Litigation Act, June 17th, repeals and alters certain sections of that Act, 
thereby partially reforming the system of procedure in the Courts of 
justice ruling since 1736. It treats of the following subject-matters, 
inter a/ioj viz. (i) the discretion of the Courts in the exercise of their 
jurisdiction ; (2) the effect of defective service of writs of summonses ; 
(3) exceptions; (4) the deliberations upon judgments; (5) the remedies 
available against judgments passed by inferior Courts. 

Aimy. — The Conscription Law, June 14th. Under this Law every 
male Swede is liable to conscription from and after the calendar year during 
which he shall attain the age of twenty-one up to and including the year 
in which he shall arrive at the age of forty, such liability also to attach to 
any one who shall have attained the rights and privileges of a Swedish 
citizen in the year of his attaining twenty-one years of age, or thereafter, 
from, and after, the year next following the one in which such rights and 
privileges shall have been obtained. 

Military service is to be performed in the ranks of the conscript army 
(BevSringen), divided into the first and second levy and the general levy 
(Landstormen). The time of actual service for training required of the 
conscript in time of peace is either 240 or 365 days (for the navy 300 days), 
according to the arm of the service to which he is attached. For the first 
eight years a conscript soldier belongs to the first levy, for the next four 
years to the second levy, and subsequently to the Landstorm, or general levy. 
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In time of war, however, necessity will regulate the term of service of the 
men levied. Whosoever is incapable of service for the defence of the 
kingdom by reason of bodily defect, continued illness, permanent physical 
weakness, or by reason of any other cause of a similar kind is exempted 
from performing compulsory service. 

A conscript shall serve his allotted term in that arm of the services, 
naval or military, in which he shall have been enrolled or to which he 
may subsequently have been assigned. The service of the general levy 
is confined to the defence of the home. 

The Law contains fifty-two sections relative to the subject 

Workmen's Compeniatioii for Aooident— The Act respecting work- 
men's compensation for injuries sustained from accident in the performance 
of work, July 5th, embraces twenty-seven sections upon the subject. 
Under this Act, where a workman is injured by accident in the performance 
of his work, his employer, if he follows one of certain specified trades, 
shall be liable to compensation for the so sustained injury, in accordance 
with the principles laid down in the Act, except in cases where the 
injured party shall have intentionally, or by gross negligence, brought 
the injury upon himself, and, likewise, in cases where the accident shall 
have been occasioned by some other person not exercising control or 
supervision over the work. 

A National Insurance Office is to be established by the Government — 
and is now (1902) in operation — ^for the taking over of employers' liability 
of compensation, where employers shall be entitled to insure their work- 
men against accidents within this Act, with the effect that they will be 
exempted, to the extent of their insurance, from all liability to pay 
compensation under the Act. Any claim for compensation shall, to prevent 
its being outlawed, be brought against an employer within two years, and, 
upon the said Insurance Office within three years counting from the date 
of the accident, or, in the case of death, from the date of its occurrence, 
unless otherwise agreed by the parties during the said term. The right 
to compensation under the Act is not transferable and shall accordingly 
not be distrainable for debt. 

TJtary, — ^The Usury Ordinance, June 14th, enacts that whosoever in 
lending money or granting a delay in the redemption of a debt shall 
take advantage of the dilemma, imprudence, or recklessness of another 
person to secure to himself, or to stipulate to his own advantage or for 
the benefit of somebody else, a valuable consideration evidently in excess 
of what under the circumstances would be an equitable amount of interest, 
shall be liable, apart from the bargain being, on the face of it, an arrange- 
ment for other purposes than the lending of money or the granting of 
a delay of payment, to a fine of from twenty-five kroner (Swedish) to, 
but not exceeding, 1,000 kroner, or to imprisonment for a term not ex- 
ceeding one year, always provided the crime shall not be punishable 
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under the criminal law. This Law shall equally apply in cases where 
anybody having obtained a debt known by him to have originated by 
usury shall collect, or enforce, or transfer to somebody else, any portion 
of the debt in excess of what shall be lawfully due. 

On usury being committed, as aforesaid, any excess of the amount 
of the money lent, or of the debt at the time of the grant of delay, 
shall, notwithstanding the bargain, be irrecoverable, and, if recovered, it 
shall be reclaimable. In cases where a debt upon a bond has been 
satisfied to a third party being the lawful holder of the bond, a cause of 
action for compensation shall lie for the debtor against the usurer. Where 
several persons are parties to the usury they shall be liable to pay such 
compensation each for the other jointly and severally. 

Trade Harka. — Under the Royal Proclamation respecting the protection 
of Russian trade marks, November 29th, having reference to a declaration 
of mutual protection of trade marks in Sweden and Russia, which was 
concluded on October 26th of the year next preceding, the protection of 
trade marks provided by the Law on the subject dated July 5th9 1884, 
is extended to the States of his Majesty the Emperor of Russia. 

Family Haaies. — By a Royal Ordinance, December 5th, the right of 
assuming a new femily name and having it duly entered upon the appropriate 
parish register is recognised, with certain restrictions — including the re- 
quirements, in some specified cases, of a special permission firom the 
proper authorities being obtained, and subject to the observation of 
certain specified proceedings in connection therewith. 



7. UNITED STATES OF AMERICA— STATE 

LEGISLATION. 

[Contributed by R. Newton Crane, Esq., of the Middle Temple.^ 

There are forty-five States and four Territories comprised within the 
United States of America, each of which has independent law-making power. 
Notwithstanding the fact that in all but seven of these States the legislature 
meets only biennally, and in one only quadrennially, there were no less 
than 11,425 laws in the aggregate passed by these States between 
October ist, 1900, and September 30th, 1901. Nor is this all; for in 
addition to these laws 2,765 "resolutions" — that is, joint and concurrent 
resolutions, many of which have the effect of laws—were passed. Even 
these figures fail to convey a proper idea of the volume of the output of 
the various State law-making machines, for the statistics from which they 
are derived embrace only those laws which are sufficiently general in their 
nature as to justify their inclusion in the Comparative Summary and Index 
of Legislation which has been compiled for the New York State Library 
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In this summary are included, for illustration, only ninety laws and resolutions 
passed by the legislature of Aktbama, whereas in fact that body in 190 1 
promulgated no less than 1,132 laws and resolutions. It is fair to assume 
that this represents the average output of each of the other States. 

Sestriotioii of Legislation. — It can hardly be considered remarkable, 
in view of these facts, that a growing distrust of the legislature is apparent 
in almost every American State. For the past fifty years this distrust has 
been growing, and has been evidenced by more or less successful movements 
in favour of restricting the meetings of the legislatures to biennial or 
triennial sessions. The only States in which the legislature now meets 
annually are Georgia, Massachusetts, New Jersey, New York, Rhode Island, 
and South Carolina. The most recent change is in Alabama, which has 
adopted a new constitution with a provision that not only shall the legislature 
meet only once in four years, but that the regular sessions shall be limited 
to fifty days. Special sessions limited to thirty days may be called by the 
Governor, but no Acts may be passed other than those designated in 
the Governor's proclamation calling the session, except by a two-thirds 
vote. In many other of the States the time to be occupied in legislation 
is restricted, not only to prevent legislators from drawing pay for doing 
no work, as was too often the case when the per diem pay was a larger 
amount than in many instances they could earn at home, but to limit 
the making of badly framed and little needed laws. The distrust of the 
legislature is further shown by the laws passed either at the various sessions 
in 1 90 1 or to come into effect in that year for direct legislation. 

Direct Legislation. — ^South Dakota has proposed an "initiative" as 
well as a referendum. The use of the initiative is regulated as follows: 
If a proposed measure is signed by 5 per cent, of the electors of the State, 
it is the duty of the legislature to enact the proposed law and to submit it 
to a vote of the electors at the next general election. The referendum 
may be had on any law enacted, except laws which may be necessary for 
the immediate preservation of the public peace, health, and safety. Utah 
in November, 1894, adopted a constitutional amendment providing for the 
initiative and referendum, but the legislature of 1901 refused to pass 
the necessary legislation to put the amendment into effect Oregon 
submitted an initiative and referendum amendment to vote in June, 1902, 
the effect of which is to make the voters practically independent of the 
legislature. If 8 per cent, of the electors file a petition with the Secretary 
of State for the submission of a proposed measure to the popular vote, it 
must be so submitted without any action by the legislature. The legislature 
may, on the other hand, not more than ninety days after the close of the 
session, submit any Act to the people without a petition being filed. Nevada 
has referred to the legislature of 1903 a constitutional amendment providing 
that whenever 10 per cent of the electors petition that any law or resolution 
passed by the legislature be submitted to the people, the State officers 
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charged with the duties of announcing and prodaiming elections shall 
submit the law to popular vote at the next general election. If the electors 
disapprove the law, it is in effect repealed, but if the electors approve it, 
it cannot be repealed or in any way be made inoperative except by a 
direct vote of the people. An Act providing for a mere expression of opinion 
by electors on questions of public policy has been adopted by IlUnois. 
On petition of 25 per cent, of the registered voters of any town, village, 
or school district, or of 10 per cent of the registered voters of the State, 
it is the duty of the proper election officers to submit any question of 
public policy at any general or special election. The petition must be 
filed sixty days before the date of the election, and not more than three 
propositions may be submitted at the same election. Questions submitted 
are printed on separate ballots. 

In addition to these attempts to give direct expression by the people 
themselves to their wishes, so far as making new laws is concerned, there 
is apparent an inclination to tie the hands of legislators by providing 
that they shall be powerless in certain fields of legislation hitherto open to 
thenk New York, for example, has adopted a constitutional amendment 
forbidding her legislature to pass special laws exempting persons or associa- 
tions from taxation. Oregon has proposed a constitutional amendment 
prohibiting the formation of corporations by special laws. The constitutions 
of most of the States havQ for some years contained clauses preventing special 
legislation, but these have firequently been avoided by Acts which, while 
apparently relating to a class of persons or subjects, were in reality directed 
to special persons or matters. In the new constitution of Alabama occur 
the most drastic restrictions on special l^islation which have thus far 
appeared in an American constitution. It is provided that special private 
or local laws are not to be passed in certain specified cases. These include 
incorporation or amendment of the charter of municipal or private corpora- 
tions, exemption from general laws, regulating the rate of interest, granting 
divorces, permitting the issue of bonds by municipalities without the vote 
of the electors, providing for the conduct of elections, restoring the right 
to vote to persons convicted of infamous crimes, etc. In order to make 
impossible the evasion of these restrictions through judicial interpretation, 
the meaning of "general," ''local," and *' private" law is defined as 
follows : — 

A general law within the meaning of this article is a law which applies to the 
whole State; a local law is a law which applies to any political sub-division of 
the State less than the whole ; a special or private law is one which applies to 
an individual, association, or corporation. 

A competent American authority says that this definition of a local 
Act is the most sweeping possible, and that under it the legislature will 
be forced to pass a uniform law for the government of municipal corporations 
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which will almost of necessity either give each municipality large powers 
of home rule or confer on some central board the powers of supervision 
heretofore so unsatisfactorily exercised by the legislature. 

Marriage. — After January ist, 1902, marriages between first cousins 
are void in Pennsylvania. A similar law was passed in Louisiana, but it 
was pronounced unconstitutional because of an informality in its enactment. 
In Minnesota epileptic, imbecile, feeble-minded, and insane persons are 
not to marry — except when the woman is over forty-five. In New York 
common law marriages are abolished and a written contract and witnesses 
are now required. The contract must be filed within six months with the 
town or city clerk. In New York marriages are not invalid for want of 
authority of the officer solemnising the marriage, or for clerical errors. In 
North Carolina a registrar of deeds is declared not liable for issuing a 
marriage licence unlawfully if reasonable enquiry was made personally or 
by deputy. 

Divorce. — There is |an indication in recent legislation of a desire to make 
the divorce laws of the western States more in accordance with conservative 
sentiment. In Wyoming, where theretofore six months' residence was neces- 
sary before the plaintiff could bring his action, a residence of one year is now 
required, unless the marriage was solemnised in the State and the applicant 
has lived there continuously since. Oddly enough, while Florida has enacted 
a law providing that incurable insanity shall be a ground for divorce. North 
Dakota has adopted an Act providing that incurable insanity shall not be 
a ground for divorce. In North Dakota divorced persons may not marry 
within three montlis, in Minnesota within six months, and in Wisconsin 
within one year. These provisions, however, may be easily avoided by 
the parties marrying in another State where no such restrictions prevail. 
In Minnesota it is a misdemeanour to solicit divorce business. 

OamUing. — No less than eleven States have made the keeping of 
automatic, or penny-in-the-slot, machines a misdemeanour. In Arkansas it 
is a misdemeanour to keep gambling devices or to rent a building for 
gambling. In Minnesota minors are prohibited from frequenting billiard- 
rooms. In New Mexico it is made the duty of the sheriff to inspect gaming- 
places and drinking-saloons quarterly, and to close such places and to 
bring actions against the proprietors for violation of the law. In Texas 
card-playing or betting on card games at places other than private residences 
is prohibited. In Massachusetts a wagering contract in stocks or commodities 
where no purchase is intended is a misdemeanour, and lack of the seller's 
ownership is evidence of the wagering contract. 

Intozioatiiig Liquors.— Laws relating to the regulation of the sale of 
drink were enacted by thirty States in 1901, and while the greater part 
of such legislation is probably intended to remedy defects in existing laws, 
none of it contains distinctively new features. Local option appears to 
gain ground over absolutely prohibitory measures, and " high licence " over 
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local option. '* High licence " is used to indicate a method of imposing an 
extremely high tax or excise duty, up to even ^300 a year in some localities, 
upon saloons, for the avowed purpose of reducing the number of the places 
and improving the character of those which remain. In Minnesota, in cities 
of more than 50,000 population it is unlawful to issue more than five licences 
for one side of a block. In New Jersey licences in cities of 2,000 to 9,000 
population are to be granted by the Court. In Pennsylvania applications 
to Courts for transfers of licences must be advertised like original applications, 
and residents will be heard to object In Utah it is a misdemeanour 
for a minor to remain in a place where liquor is sold. 

Cigarettes. — The attempt to discourage cigarette smoking by the young 
finds expression in laws in a number of States. In Massachusetts, Oklahoma, 
Pennsylvania, Tennessee, Vermont, Washington, and West Virginia the seUing 
or giving of cigarettes or cigarette papers to a minor is made a misdemeanour. 
In Pennsylvania the offence extends to tobacco in any form, in Tennessee 
to bringing cigarettes into the State, and in Washington it is unlawful for 
a minor to smoke! 

Matter and Servant. — The doctrine of common employment has been 
abolished by statute in Colorado, where employees now have a right of 
action against their employers for injuries resulting from employers' or 
co-employees' carelessness. In Alabama it has been made a misdemeanour 
to violate a contract to perform labour. In Illinois the Act which made 
it a misdemeanour to discharge or intimidate an employee for joining a 
labour union has been pronounced unconstitutional. In a number of the 
States free public employment bureaus have been authorised and heavy 
licence fees imposed upon private employment offices. In Illinois, Missouri, 
and Utah boards of arbitration have been established, and in Wyoming 
the Governor has appointed a commission to investigate the need of such 
a body and to report to the legislature. 

Deioent and Suooession.— There is an apparent tendency to extend the right 
of succession in the case of illegitimate children. In Indiana it is provided 
that an illegitimate child acknowledged by the father, who dies leaving no 
legitimate children, may inherit his estate. In Pennsylvania legitimate and 
illegitimate children of the same mother, dying without children, may inherit 
real property from one another. That State has also enacted a law providing 
that illegitimate children shall be known by the name of the mother, and 
shall inherit from her to the same extent as children of the half-blood. The 
only other change in the law of succession is in Nevada, where now, if 
husband or wife die intestate without issue or parent, the whole estate 
goes to the surviving husband or wife. In Nebraska, on the death of a 
husband, the wife takes S500 of the value of his estate in preference 
to his creditors. 

Lynching. — The Indiana legislature has passed an Act which provides 
that when a prisoner is taken from a sheriff and lynched, the office of sheriff 
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becomes ipso facto vacant, and the coroner succeeds to the duties, but the 
Governor of the State may, after hearing and investigation, reinstate the 
sheriff. The new constitution of Alabama provides that "whenever any 
prisoner is taken from gaol, and from the custody of any sheriff or his 
deputy, and put to death, or suffers grievous bodily harm, owing to the 
neglect, connivance, cowardice, or other grave fault of the sheriff, such 
sheriff may be impeached. If convicted, he shall not be eligible to hold any 
office in the State during the time for which he has been appointed or 
elected," 

Adminiftratloii of Jnttioe. — In Wyoming a summons, writ, or order in 
civil actions may be transmitted by telegraph or telephone. In North 
Dakota a copy of the summons may be served by registered letter. The 
Colorado Act permitting three-fourths of 'the jury to render a verdict in 
civil cases has been pronounced unconstitutional. In Missouri, however, 
nine out of a jury of twelve may render a verdict In Montana 
the Court may charge the jury in writing before the arguments of counsel. 
In New Jersey the judge may order the debtor to pay the judgment 
in instalments when execution is returned unsatisfied. This is a new 
practice in America. In North Carolina, if the plaintiff gives five days' 
notice of his intention to bring an action for libel, and the article complained 
of was published in good faith and is corrected, the damages are limited 
to one penny and costs. In Pennsylvania only one action may be brought 
in the same county for the same libel. In certain counties in Arkansas 
and Florida the sheriff may buy two bloodhounds to track offenders. 
Missouri has adopted the Bertillon system of identification of criminals. 
Colorado has restored the death penalty, and in Arkansas the execution of 
one convicted of rape must be in public. In North Carolina all executions 
are to be in private. Florida makes homicide justifiable in defence of 
relatives, guardians, and wards. Several States increase the penalties and 
raise the age of females in the case of sexual crimes. The comparatively recent 
kidnapping of a child in Nebraska drew attention to the fact that not only 
in that State, but in several of the States, there was no definition of the 
crime of kidnapping and no penalty attached to it. The result is that 
twenty-four States passed laws last year relating to kidnapping and abduction. 
The penalties are very heavy, ranging from death or a minimum of five 
years' imprisonment in Alabama, Delaware, Missouri, and Nebraska, to a 
maximum of ten years' in a number of States. In Delaware a husband 
may at the discretion of the Court be whipped, fined, or imprisoned for 
wife-beating. 

Public Health and Safety. — In Kansas, Montana, and New Hampshire 
elaborate statutes have been enacted to prevent contagion or infection 
from persons suffering from communicable diseases. The Kansas law 
requires the attending physician and the householder to report the existence 
of any case, and to placard the house with the name of the disease. All 
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persons are to be isolated, and members of the household are required to 
abstain from visiting public places and private houses, and public funerals 
are forbidden. In Vermont it has been enacted that retail milk dealers 
using milk tickets shall have them printed in coupon sheets, and the 
coupons when detached are not to be used a second time, but destroyed. 
New Mexico forbids the employment of tuberculous teachers in the schools. 
Nine States require that the bodies of persons dying of communicable 
diseases be embalmed, and that embalmers be examined and licensed. Eight 
States passed laws to regulate and license barbers and barbers' shops. 
The California law provides for a State licensing board to consist of three 
competent barbers, who are to hold examinations in certain cities three 
times a year. The applicant for a barber's licence must, among other 
things, know how to care for his tools and '* to avoid the aggravation and 
spread of skin diseases.'' 

Indetemunate Sentenoet and Parole and Probation of Priaonert. — 
Connecticut provides for indeterminate sentences for prisoners, except 
those sentenced for life ; the Courts to fix the maximum and the minimum 
terms. After serving the minimum term, the prisoner may be paroled 
and finally discharged for good behaviour. The prison directors and 
the wardens constitute the board of parole. New York, New Hampshire, 
Minnesota, Michigan, California, Indiana, and Vermont enacted somewhat 
similar laws. In most of them a paroled convict who misbehaves himself 
is punished as one who escapes from prison. New York and Vermont 
have followed the lead of Massachusetts in the enactment of a probationary 
law, and it is now in effect in a number of States. Under its provisions 
certain Courts are authorised to appoint probation officers to investigate the 
character and previous record of the accused and to impose terms of 
probation in lieu of sentence or execution of sentence. 



BRITISH EMPIRE. 

I. UNITED KINGDOM.^ 

{Contributed by J. M. Lely, Esq.] 

Acts passed — Public General, 40; Local, 281. 

Out of some three hundred bills submitted in the Session of 1901 to 
Parliament, only forty received the Royal assent — ^a much smaller number 
than during any year within Uving memory. The average output of public 
Acts for the last ten years was 62 ; that of 1837 was 91 ; of 1847, ^^5 > 
of 1857, 85 ; of 1867, 146 ; of 1877, 69; of 1887, 73 ; and of 1897, 67— ^an 
average of 92 in ten representative years of the late reign. Of four bills of 
great constitutional importance, however, the Civil List Bill, the Demise of 
the Crown Bill, the Royal Titles Bill, and the Royal Declaration Bill, the 
three first-named became law. The Youthful Offenders Act, the Education 
Act, the Education (Scotland) Act, the Larceny Act, the Sale of Liquors 
to Children Act, and the Public Libraries Act have each made a mark in 
its own sphere ; and consolidation, which had been a stranger to the Statute- 
book since the Friendly Societies Act of 1896, reappeared at last in a Factory 
and Workshop Act 

It is proposed in this article to give an account of the principal Acts 
passed, supplying where necessary the information which the Legislature too 
frequently gives by reference only to other Acts. The three Acts relating to 
the Crown will be dealt with first, and the remaining Acts noticed after- 
wai:ds will be under alphabetical titles. 

The Crown.— The Civil List Act (No. 4, B.E.) opens with the recital 
— ^which originated with the Act of George III. — that his Majesty the King 
" had been graciously pleased to signify to his faithful Commons that his 
Majesty placed unreservedly at their disposal those hereditary revenues 
which were so placed by his predecessor,'' and was *' desirous of making 

> This article is mainly a reproduction of three articles in the TimtB of October 15th, 
October aoth, and November iQtb, 1901, and of the summary prefixed to the continuation 
for 1901 of Ckit^s StaiuUs of PradiaU UHKty. 

Hie letters B.E., U.K., £., S., and I., which follow the short titles of the various 
Acts, signify application to the British Empire, the United Kingdom of Great Britain 
and Ireland, England, Scotland, and Ireland respectively. 

«3 ^5 
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competent provision for the honourable support and maintenance" of his 
son, his daughter-in-law, and his daughters (naming these five Royal person- 
ages), and that similar provision should be made for her Majesty the Queen 
and the Duchess of Cornwall and York in event of their surviving the King 
and the Duke respectively. The declaration follows that ''his Majesty's 
dutiful and loyal subjects, the Commons of the United Kingdom, have 
freely and voluntarily resolved to make provision for the purposes aforesaid," 
and then comes the enactment that — 

The hereditary revenues which were by s. 2 of the Civil List Act, 18371 
directed to be carried to and made part of the Consolidated Fund shall, during 
the present reign and a period of six months afterwards, be paid into the Exchequer, 
and made part of the Consolidated Fund 

There shall, during the present reign and a period of six months afterwards, 
be paid for the King's Civil List the yearly sum of j^470,ooo. 

The Act of 1837, which provided for a yet unmarried Queen, had granted 
her late Majesty the yearly sum of ;;^385,ooo, and its second section thus 
incorporated directed that — 

The produce of all the hereditary rates, duties* payments, and revenues in 
England, Scotland, and Ireland respectively, and also the small branches of the 
hereditary revenue and the produce arising from the smaU branches of the hereditary 
revenue, and the produce of the hereditary casual revenues arising from any droits 
of Admiralty or droits of the Crown and from the surplus revenues of Gibraltar 
or any other possession of her Majesty out of the United Kingdom, and from 
all other casual revenues arising either in the foreign possessions of her Majesty 
or in the United Kingdom, which were surrendered by his late Majesty King 
William the Fourth, for his life, and which upon the demise of his said late Majesty 
became payable to her present Majesty . . . which shaU accrue during the life 
of her present Majesty . . . save and except the hereditary duties of excise on 
beer, ale, and cider in Great Britain, shall be carried to and made part of the 
Consolidated Fund of the United Kingdom of Great Britain and Ireland, and 
after the decease of her present Majesty (whom God long preserve) all the said 
hereditary revenues shall be payable and paid to her Majesty's heirs and successors. 

This sweeping clause seems to comprehend every possible source of a 
Sovereign's revenue except the Duchy of Lancester lands and the hereditary 
beer duties, including therefore Crown lands, treasure trove, escheats of the 
property of subjects dying without known legitimate representatives, ownerless 
property such as that of a defunct corporation, gold and silver mines within 
the meaning of an Act of WiUiam III., and wrecks to which the owner 
cannot establish his claim within a year — a species of property frequently 
dealt with by legislation, and now by the Merchant Shipping Act, 1894 
— though not perhaps the whales and sturgeons, the taking of which, says 
Blackstone, "is the exclusive right of the Prince." 

Of the property surrendered by his Majesty, it is difficult to estimate the 
exact amount The Chancellor of the Exchequer put the net receipts of 
the Crown lands at jC^io^ooo a year (being; nearly double their amount at 
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the time of Queen Victoria's accession), and the net receipts of the minor 
hereditary revenues at ^^32,000 a year, and, on a review of the whole 
financial situation, told the House of Commons that no more than ^33,000 
a year during the next sixteen years would be the average charge upon the 
taxpayers of the country. The hereditary beer duties (to be spoken of 
presently), the Post Office revenue mentioned as one of the *^ small branches " 
of the hereditary revenue in an early Act of Queen Anne, which also includes 
as another small branch the first fruits and tenths of the clergy, soon 
afterwards turned into "Queen Anne's Bounty," all at one time formed 
part of the Royal revenue. 

The Demiie of fhe Grown Act (No. 5, B.E.) briefly provides that— 

The holding of any office under the Crown, whether within or without his 
Majesty's dominions, shall not be affected nor shall any fresh appointment thereto 
be rendered necessary by the demise of the Crown, and this Act shall take effect 
as from the last demise of the Crown. 

A word should be said as to the statutory position of the judges. 
As is well known, the Act of Settlement of William III. first made their 
office tenable during good behaviour instead of during the pleasure of 
the Crown ; and that provision is repeated in the Judicature Act of 1875 
(that of 1873 having a little oddly made the office tenable for life) in 
relation to the Supreme Court. One of the first Acts of George III., 
effectuating a declaration by his Majesty firom the Throne to both Houses 
of Parliament "that he looked upon the independence and uprightness of 
judges as one of the best securities to the rights and liberties of his loving 
subjects, and as most conducive to the honour of his Crown," and effectuating 
also, ''in return for his paternal goodness, the wise, just, and generous 
purpose of his Royal heart," enacted that judges, should, as hitherto, 
continue in office during good behaviour, and, further, should so continue 
notwithstanding the demise of the Crown. The Civil Procedure Acts Repeal 
Act of 1879 had repealed this Georgian Act with a host of other old- 
fashioned enactments ; and, notwithstanding the very comprehensive saving 
by that Act of any jurisdiction or principle or rule of law or equity established 
or confirmed by it, the technical point might possibly have arisen that 
Judges were still within the Succession to the Crown Act of 1707 — with 
the effect that their offices would have determined at the end of six months 
from January 22nd, 1901. This ghost of a doubt is now laid for ever. 

The Boyal liflea Act (No. 15, B.E.) enacted that— 

It shall be lawful for his most gracious Majesty, with a view to the recognition, 
of his Majesty's dominions beyond the seas, by his Royal Proclamation under 
the Great Seal of the United Kingdom issued within six months after the passing 
of this Act, to make such addition to the style and titles at present appertaining 
to the Imperial Crown of the United Kingdom and its dependencies, as to his 
Majesty may seem fit.' 
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Much controversy arose in Parliament on the question whether the Act 
itself should contain the words of the new addition, or whether the 6aming 
of them should be left to his Majesty the Kii^. The two precedents 
followed were themselves a departure from the precedent set by Heniy VIII., 
the influence of which is traceable in the Proclamation of 1876 under 
the Royal Titles Act of that year recognising the transfer of the Govern- 
ment of India from the East India Company to the Crown. Henry's 
title was altogether statutory, being derived from an Act of 1543. That 
Act, after reciting that the King had heretofore been known as ''King 
of England, France, and Ireland, defender of the faith and of the Church 
of England and also of Ireland, in earth supreme head,'' dnected that all 
his Grace's subjects should uke his Majesty's style as follows: — "In the 
Latin tongue by these words — ' Henricus Octavus Dei gratiae Angliae Franciae 
et Hibemise rex, fidei defensor, et in terra ecclesiae Anglicaniae et Hibernias 
supremum caput ' ; and in the English tongue by these words^ — ' Henry the 
Eighth, by the grace of God King of England, France, and Ireland, defender 
of the faith and of the Church of England and also of Ireland, in earth the 
supreme head.'" The Act was with many other Acts "against the see 
apostolick " repealed by one of the early Acts of Philip and Mary, and the 
repeal was confirmed in general words by the first Act of Elizabeth (the 
Act of Supremacy), which expressly repealed many Philippo-Marian Acts, 
and expressly revived many of the Acts "against the see apostolick"; but 
the words " Defender of the Faith " are part of the Queen's style in the 
title of Elizabeth's Act of Supremacy, and in subsequent Elizabethan Acts 
as printed in the statutes of the realm from the Roll of Parliament. " Nor 
have Catholics," observed the late Father Bridgett, C.S.S.R. {Congregatioms 
Sanctissitni Redemptaris)^ in his learned pamphlet on the subject (in which 
Henry's Act of 1543 is treated as revived by the Elizabethan Act), "any 
difficulty in giving this title to Protestant Kings and Queens, since a title 
indicates what a man should be, not always what he is." No doubt, however, 
the title was solemnly conferred in 1521 on Henry VIII. by Leo X. in 
a bull entreating him not to be too much elated by it, and to show his 
posterity " the way in which, if they also should wish to be invested with 
such a title, they might study to follow his illustrious steps." The King 
had sent a presentation copy of his book against Luther to Leo, writing 
therein with as lofty a disregard of prosody as the Emperor Sigismund is 
said to have had for grammar — 

Henricus Rex Octavus, Leo decime, mittit 
Hoc opus, et fidei signum et amicitice. 

And the book with these lines in it, writes Father Bridgett, may be seen in 
the Vatican Library to this day. Not many years afterwards Henry was 
with his own hand strengthening the phraseology of the Act of Appeals (as 
may be seen by reference to the Cottonian manuscripts in the British 
Museum), and Paul III. issued, and after three years' delay published, the 
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Bulla citatoria regis Anglia^ in which, as it is put in the Brutum Fulmen^ 
published by a Bishop of Lincoln (Barlow) in 1681, his Holiness '* excom- 
municated, cursed, deposed, and damned " Henry VIIL of England, and 
absolved his subjects from all oaths of allegiance, declaring " with a strange 
impiety and impudence," comments the Bishop, "King Henry and his 
descendants to be infamous," and pronouncing that "in any cause of debt or 
any other cause none should be bound to answer them, and yet they bound 
to answer everybody." But though Paul's bull recites the conferring of 
the title of Defender of the Faith upon Henry by Leo as a historical fact, 
it nowhere withdraws that tide — perhaps relying on the rule of construction 
that omne majus continct in se minus. 

The remaining Acts requiring notice will now be dealt with under 
alphabetical titles. 

Amy. — ^The Army (Annual) Act (No. 2, B.E.) after the preamble (taken 
from the annual Mutiny Acts superseded in 1881 by the Army Act) to the 
e£fect that "the raising of a standing army within the United Kingdom 
in time of peace, unless it be with the consent of Parliament, is against 
law," and also that a body of forces ought to be continued, consisting of 
450,000 men, exclusive of those serving in India, continued the Army 
Act for one year more. The important amendment is inserted that the 
rules as to the procedure of Courts of enquiry, which may be made from 
time to time by his Majesty the King, may provide for evidence 
being taken on oath and empower Courts of enquiry to administer oaths 
for that purpose generally, as already could be done specially in enquiries 
as to absence without leave under the s. 72 of the Army Act and the 
125th of the Rules of Procedure, 1899, — ^^^ forming an exception to the 
124th Rule, which lays down that "a Court of enquiry has no judicial power, 
and is in strictness not a Court at all." It is also provided that throughout 
the Army Act references to her Majesty the Queen shall be construed 
as references to his Majesty the King, and that the necessary words shall 
be substituted accordingly. The first part of this provision is technically 
surplusage, looking to the general enactment of s. 30 of the Interpretation 
Act, 1889, that in every Act of Parliament references to the Sovereign 
reigning at the time of the passing of the Act shall, unless the contrary 
intention appears, be construed as references to the Sovereign for the time 
being j the second is a direction to the King's printers, who appear by 
virtue of s. 8 of the Army (Annual) Act, 1885, to be bound to keep the 
Army Act always printed up to date. 

Ookmiet. — The Colonial Acts Confirmation Act (No. 29) merely confirms 
two New South Wales Acts, a Queensland Act, and two Western Australia 
Acts, all passed in 1900 and all connected with the Commonwealth of 
Australia Constitution Act of that year, on the ground that their validity 
is open to doubt by reason of their not having been reserved for the 
signification of her late Majesty's pleasure. 
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GEimuud Law.^The Larceny Act (No. i, E.I.), which came into 
operation on January ist, 1902, greatly amends the law of misappropriation, 
enacting, in substitution for the ss. 75 and 76 of the Larceny Act, 1861, 
which it repeals, that — 

Whosoever (i) being entrusted, either solely or jointly with any other 
person, with any property, in order that he may retain in safe custody, or apply, 
pay, or deliver, for any purpose or to any person, the property or any part 
thereof, or any proceeds thereof; or (2) having, either solely or jointly with any 
other person, received any property for or on account of any other person, 
fraudulently converts to his own use or benefit, or the use or benefit of any other 
person, the property, or any part thereof or any proceeds thereof shall be guilty 
of a misdemeanour, and be liable on conviction to penal servitude for a tenn 
not exceeding seven years, or to imprisonment, with or without hard labour, 
for a term not exceeding two years. 

Nothing in this section shall apply to or affect any trustee on any express trust 
created by a deed or will, or any mortgagee of any property, real or personal, 
in respect of any act done by the trustee or mortgagee in relation to the property 
comprised in or affected by any such trust or mortgage. 

The saving for trustees and mortgagees is taken from the repealed s. 75 
of the Act of 1 86 1, which section, however, exempted trustees under 
any instrument whatever, whereas the new section exempts trustees only 
under deed or will. 

The two main amendments effected are that there is no longer (i) any 
special mention of particular agents as possible ofiienders, and (2) any 
necessity for a direction in writing by the principal to have been given for 
the offence of misappropriation to be committed ; but the whole phraseology 
is much changed, and there is perhaps an addition in point of substance. 

It is undoubted law that, at whatever distance of time a crime may have 
been committed, the criminal, till he has suffered just punishment, remains 
amenable to the law for the whole of his life. No statute of limitation, with 
rare exceptions, applies to an indictable offence. But it is equally un- 
doubted that no criminal statute is retrospective so as to apply to an 
offence committed before its date. This rule, however, does not apply to 
matters of procedure. The new Act does not so much create a new 
offence as aUow it to be proved by different evidence — 1>., without 
written evidence ; and questions whether and how -far the new Act is 
retrospective may possibly be raised. The new enactment being expressly 
" substituted " for ss. 75 and 76 of the Act of 1861 will be subject 
to s. 85 of that Act, which directs (i) that nothing in its "last ten 
preceding sections" shall entitle any person to refuse to make full 
discovery in equity or to answer any question or interrogatory in any 
civil proceeding in any Court or in bankruptcy proceedings ; and (2) that 
no person shall be convicted in respect of any act disclosed by him 
"in consequence of any compulsory process." The exclusion of trusts 
from the new Act must be viewed in the light of s. 80 of the Act of 
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1861, by which a trustee fraudulently disposing of trust property is guilty 
of a misdemeanour, for the prosecution of which, however, the sanction 
of the Attorney-General is required, or, in case an action be pending 
against the allied o£fender, of the judge in whose Court the action shall 
have been brought or is pending. 

The Youthful Offenders Act (No. ao, U.K.) carries one step further the 
treatment of juvenile offenders which began in 1855, and was materially 
advanced in x866 by Industrial and Reformatory School Acts, in 1879 ^^^ 
1899 by Summary Jurisdiction Acts, and in 1887 by the Probation of 
First Offenders Act, and introduces the new element of fixing a parent 
with liability for the misdeeds of his child. " Children " or " young persons " 
(a "child" is below twelve and a "young person" below sixteen), if con- 
victed of felony and discharged by reason of the triviality of the offence, or 
of youth, or only sentenced to be whipped, are not to be sent to industrial 
schools. If they are charged with any offence for which a fine, damages, or 
costs may be imposed by justices of the peace, and there is reason to believe 
that their parents or guardians have conduced, by wilful default or habitual 
neglect, to the commission of the alleged offence, the parents or guardians 
may be summoned and tried with them, and may be ordered to pay 
the fine, damages, and costs, or "to give security for the good behaviour 
of the child or young person." There is to be an appeal from the order 
to quarter sessions, and the same young offender can only be once 
answered for by the parent or guardian. It is further provided that on 
remand or commitment of any youthful offender, the Court may, instead 
of committing to prison, remand or commit him "into the custody of any 
fit person willing to receive him (due regard being had where practicable 
to the religious persuasion of the child), to be detained in that custody 
for the period for which he has been remanded, or until he is thence 
delivered by due course of law." The words " any fit person " are wide 
and vague, but it may be observed that by virtue of s. 19 of the 
Interpretation Act, 1889, the word " person " includes a corporation. Courts 
of assize and quarter sessions, which hitherto could send juvenile offenders 
to a reformatory only, are newly clothed with the power to send them to 
an industrial school, and elaborate provisions are made as to the maintenance 
of the young offenders. Scotland and Ireland are brought within the 
purview of the Act by very numerous substitutions for its enactments where 
necessary of Scots and Irish enactments. 

Education. — The Education Act (No. 11, £.) enacted that— 

Where a School Board has at any time during the twelve months immediately 
preceding the 31st day of July, 1901, maintained out of the school fund any school 
or class to the maintenance of which the school fund is not lawfully applicahle, 
the council of the county or county borough within which the school or class is 
held . . . may empower the School Board to cany on for the period of one year 
from that day the work of the school or class to such extent and on such terms 
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as may be agreed on between such council • . . and the School Board, and to 
apply to the maintenance of the school or class such sum out of the school fund 
as the council . . . may sanction. 

Similar poweri but subject to the sanction of the Board of Education, 
was conferred on any other local authority under the Technical Instruction 
Acts, and it was added that the l^ality of any expenses incurred before 
July 31st, 1901, and sanctioned by the Local Government Board was 
not to be questioned in any Q>urt. This purely temporary Act, which 
it is to be observed omitted the well-known adjective " elementary " before 
its short title, was occasioned by the judgment of the Court of Appeal in 
Jiex, V. Cockerton ( [1901], i K.B. 726), affirming that of Mr. Justice Wills 
and Mr. Justice Kennedy, that it is not within the power of a School 
Board to expend money raised by local rate upon any education other 
than elementary. The question arose out of certain disallowances and 
surchaiges by an auditor of pajrments, on account of an educational sjrstem 
which, in the opinion of the Court, '' no effort of imagination could describe 
as elementary education." The Act of 1870 nowhere defines the term, 
though its interpretation clause defines "elementary school ** as "a school 
at which elementary education is the principal part of the education there 
given/' and the Whitehall authorities have long seen their way to including 
algebra and many other advanced subjects (but not law) in their statutory 
codes, so as, in the words of the Court (which was not asked to say whether 
the code embraces more than elementary education), '' to embrace elementary 
education up to its high-water mark." A minute of the Board of Education, 
dated July 3rd, had previously been made with the view to prevent over- 
lapping between the evening schools administered by the Board of Education 
and those administered by the Science and Art Department, and for the 
promulgation of one new set of regulations recognising the distinction 
between those schools which are public elementary and those schools 
which are not. 

The Education (Scotland) (No. 9, S.) Act of Mr. Pirie (backed also by 
Mr. Asquith, Mr. Baird, Mr. Dillon, Sir W. Houldsworth, Sir L. MTver, 
Sir R. Reid, Mr. Robson, Captain Sinclair, Mr. P. Smith, and Mr. Tennant) 
opens by the enactment, very similar to s. 4 of the English Act of 
1876, that ''it shall be the duty of every parent to provide efficient 
elementary instruction in reading, writing, and arithmetic for his children 
who are between five and fourteen years of age," the previous Scots law, 
as settled by Acts of 1872 and 1883, imposing similar duty in respect of 
children between those ages who had not obtained certificates of ability 
to read and write, and of a knowledge of elementary arithmetic up to certain 
standards prescribed by the Scots Education Department for the time being. 
The Act also prohibits the employment of any child under twelve, or who, 
being over twelve, has not obtained exemption from the obligation to 
attend school from the School Board of the district, which may grant such 
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exemption '^ to individual children " in any case *' where, after due enquiry 
in such case, the circumstances seem to justify" it 'Tor such time and 
upon such conditions, if any, as to the amount and manner of further 
attendance at school until the age of fourteen, as the School Board shall 
think fit" A r^;ister of exemptions and the reasons for them is to be 
kept, and the Scots Education Department is empowered to call upon 
any School Board to recall any particular exemption upon pain of having 
its Parliamentary grant withheld or reduced. 

Vaetoiiet and WoriodLopt.— The Factory and Workshop Act (No. 23, 
U.K.) is an Act of 10 parts, 163 sections, and 7 schedules, consolidating 
with amendments the Factory and Workshop Act of 1878, and its amend- 
ing Acts of 1883, 1889, 1891, and 1897, and dealing slightly with the 
Railway Employment (Prevention of Accidents) Act, 1900. The Act of 
1878 had itself consolidated sixteen statutes, beginning with the Peel Act 
of the father of the great Sir Robert, which was passed in 1802, to preserve 
the health and morals of apprentices and others employed in ''cotton 
and other mills and factories," by which it was enacted that the rooms were 
to be washed with quicklime and water twice a year, the hours of work 
were limited to twelve, night work was prohibited, the apprentices were 
instructed in reading, writing, and arithmetic every working day for the 
first four years, and in the principles of the Christian religion on Sundays, 
and the factories and mills were visited by a justice of the peace and a 
clergyman. In 1833 were commenced the reforms so much and so justly 
associated with the name of Lord Ashley, that, when years afterwards he 
joined, as Lord Shaftesbury, in promoting its extension, some ignorant 
opponents asked indignantly why he had not helped Lord Ashley years 
before. Lord Ashley's Act limited the working hours of children under 
thirteen to eight hours a day, and of boys and girls under eighteen to 
twelve hours a day. In 1844 the employment of children under eight 
was prohibited, and that of women restricted, and Lord Ashley's Print- 
works Act followed in 1845. '^^^ "Ten Hours Bill" restricting the 
working time for women and young persons to ten hours a day, and the 
working day to the period between 5.30 a.m. and 8 p.m., was passed in 
1847, ^^^ ^^ Act of 1853 limited the time for children to the period between 
6 a.m. and 6 p.m. In 1864 earthenware and other manufactories, in 
1867 (when factories and workshops were first dealt with separately) paper 
mills, glass works, and printing offices, in 1870 bleaching and dye works 
were brought within factory law, and in 1878 was passed the first con- 
solidating Act (after an exhaustive enquiry by a Royal Commission), which 
was followed by the amending Acts of 1883 (dealing mainly with white-lead 
factories and bakehouses); of 1889 (applying solely to cotton cloth and 
like fiactories); of 1891 (authorising special rules for dangerous trades, 
forbidding the employment of children under eleven, enjoining notice of 
accidents, and otherwise very miscellaneously amending the law) ; of 1895 
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(bringing laundries and docks within the law, and further miscellaneously 
amending it); and of 1897 (applying solely and shortly to cotton cloth 
and like factories). 

The bill which has become the present Act was (in point of form at any 
rate) happily piloted through the House of Commons by a new procedure. 
Two quite separate bills — an amending bill of fifty-three clauses and a 
consolidating bill — ^were simultaneously introduced by Mr. Ritchie as Home 
Secretary in March, and, after a discussion in June, on the amending bill, 
were simultaneously referred to the Standing Committee on Trade, which 
fused them into one. 

The bill, however, did not reach the House of Lords till August 14th, 
just before the prorogation. Lord Windsor, Lord Spencer, and the Duke 
of Northumberland strongly protested against this very late appearance, and 
Lord Belper on the part of the Government had only just time to re-insert 
the laundries clause which had been struck out of the bill in the House of 
Commons, where even the "Talbot amendment" for modified inspection 
of conventual laundries had failed to pass. The practical result of these 
puzzling legislative movements is that s. 22 of the Act of 1895 (which 
Act was the first to apply to laundries) has substantially reappeared as s. 104 
of the new Act, with a substantial reproduction of one of its sub-sections as 
follows :^ 

Nothing in this section shall apply to any laundry in which the only persons 
employed are inmates of any prison, reformatory, or industrial school, or other 
institution for the time being subject to inspection under any Act other than this 
Act ; or inmates of an institution conducted in good faith for religious or charitable 
purposes or members of the same family dwelling there ; or in which not more than 
two persons dwelling elsewhere are employed. 

S. 104 of the Act applies, amongst others, its provisions as to 
''powers of inspectors," to laundries ''carried on by way of trade, or for 
purposes of gain," and these provisions were objected to in respect of 
conventual laundries in Ireland, though the Act makes no express mention 
either of convents or of the sister country in connection with charitable 
institutions. It may, perhaps, be not out of place to state here that 
nuns are expressly exempted from the still uiuepealed sections (so recentiy 
proved abortive in R, v. Kennedy^ 86 L.T. Rep. 753) of the Roman Catholic 
Relief Act of 1829, which punish Jesuits and "members of other religious 
orders, communities, or societies of the Church of Rome bound by monastic 
or religious vows," with banishment for life from the United Kingdom ; and, 
also, that by an enactment of 1285 still unrepealed "he that carrieth away 
a nun from her house, although she consent," must be sentenced (i) to 
three years' imprisonment, (2) to make reasonable satisfection to the house 
from whence she was taken, and (3) " nevertheless to a fine at the King's 
will." "Qui monialem a domo su& abducat, licet monialis consenciat 
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puniatur per prisonam trium annorum et satisfaciat domtii a qua abducta 
fuerit competenter, et nihilominus redimatur ad voluntatem Regis." Such 
are the words of the '* Statute of Westminster the Second." 

The most important novelties in the new Act are these : — Steam boilers 
must be examined and reported on at least once in every 14 months (s. 11) ; 
district councils may make by-laws for providing escape from fire (s. 15) ; 
if work for women and young persons in a textile foctory begins on Saturdays 
at 6 a.m., it must end an hour sooner than under the old law— tf^., '^if 
not less than one hour is allowed for meals, it must end at noon (instead 
of at I p.m.) in any manufacturing process, and at 12,30 (instead of 1.30) 
as regards employment for any purpose whatever " (s. 24) ; no child under 
twelve (substituted for eleven) may be employed, either in factory or work- 
shop, unless lawfully employed before the Act (s. 62) ; the powers of making 
Home Office regulations for dangerous trades are very greatly increased 
(ss. 79-86) ; and county borough councils obtain many of the powers which 
district councils have (s. 154). 

It is now proposed to present a short abstract of the principal enactments 
of the Act 

/ — Health and Safety, — A factory must be kept clean, free from effluvia 
from any drain or nuisance, not overcrowded, and ventilated against harm 
from factory impurities. The inside walls, if not painted once in seven years, 
must be limewashed once in every fourteen months, and, if so painted, must 
be "washed with hot water and soap once at least within every fourteen 
months, to date from the time when they were last washed" 

A workshop must similarly be kept clean, etc., but the specific directions 
as to limewashing do not apply to it. 

The Home Office may authorise an inspector to enforce these and other 
provisions in default of their enforcement by district councils. 

Machinery in a factory must be fenced, and steam boilers, both in 
factories and in workshops, must have proper safety valves and steam gauges, 
and be examined and reported on once in every fourteen months. A child 
must not be employed to clean any part of factory machinery in motion : nor 
a young person to clean any dangerous part or mill-gearing ; nor a woman 
to clean mill-gearing while the machinery is in motion for the purpose of 
propelling any part of the manu&cturing machinery. Post- 1891 factories 
and post-1895 workshops in which more than forty persons are employed, 
must be furnished with district council certificates that they are provided 
with such means of escape from fire as can be reasonably required. In the 
case of pre-1892 factories and pre-1896 workshops in which more than forty 
persons are employed, district councils are bound to ascertain their condition, 
and, if they are not sufficiently provided with means of escape from fire, to 
serve notices on the owners specifying the necessary measures, and requiring 
them to be carried out before a specified date. Disputes between the owners 
and the councils as to what is necessary are to be settled by arbitration on 
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application by either party. The doors of a foctory or workshop are to open 
from inside, and in the case of post-1896 buildings, the doors of each room 
in which more than ten persons are employed must, unless they be sliding 
doors, open outwards. 

Justices of the peace may on complaint of an inspector order dangerous 
madhines to be made safe, and unhealthy factories or workshops to be made 
healthy. 

Notices of accidents causing death or bodily injury are to be given to the 
district inspectors, and accidents are to be investigated by certifying surgeons, 
or, if the Home Office deem it expedient, by a competent person in open 
Court, not only with all the powers of a Court of summary jurisdiction, but 
with full powers of entering and inspecting buildings. 

//. — Employment — ^The provisions as to employment apply only to 
women, young persons, and children. Both in factories and in workshops 
Sunday employment is forbidden. No child under twelve may be employed 
either in a factory or workshop unless lawfully so employed at the com- 
mencement of the Act, before which under eleven was the protected age, 
the "eleven" having been raised in 1891 from the ''ten" of 1878. 
Christmas Day, Good Friday, and every Bank Holiday are whole holidays 
in England " unless in lieu of any of those days another whole holiday, or 
two half-holidays, fixed by the occupier, be allowed." Scotland and Ireland 
have each somewhat different days. Meals are to be simultaneous. 

///. — Education. — ^The parent of any child employed in either foctoiy 
or workshop must cause the child to attend some rec<^nised efficient school 
which the parent may select on each work day for at least one attendance, 
or, if the employment be on the alternate-day system, on each work day 
preceding each day of employment for at least two attendances, with savings, 
however, for Saturdays, for sickness or like cause of absence, and for too 
great distance of some recognised efficient school. Certificates of attendance 
must be procured weekly firom teachers by occupiers, and to employ an 
uncertificated child is illegal. When a child of thirteen has obtained a 
certificate of having attained such standard either (i) of proficiency in reading, 
writing, and arithmetic, or (2) of previous due attendance at a certified 
efficient school as may be jointly fixed by the Home Office and the Board 
of Education, that child becomes a '' young person." 

IV. — Dangerous and Unhealthy Industries. — Notice of lead, phosphorus, 
arsenical or mercurial poisoning, or anthrax, if believed to be contracted in a 
£ictory or workshop, is to be sent by the medical attendant to the Chief 
Inspector of Factories. Special ventilation by fan or otherwise may be 
directed by an inspector where grinding, glazing, polishing by wheel or other 
process generating impurity is carried on, and women, young persons, or 
children must be sufficiently protected from wet or steam where wet spinning 
is carried on. Other particular businesses are particularly dealt with, and 
the general sweeping and much-extended enactment follows that Home 
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Office regulations may be made to meet the necessity of any case in which 
that Office certifies that any manufacture, etc., is dangerous or injurious 
to health, or dangerous to life or limb, either generally or in the case of 
women, children, or any other class of persons. There is an elaborate 
procedure for allowing all persons a£fected by the regulations to object 
to them before they are made. 

y, — Ifome Work, — Lists of outworkers in such classes of work as may 
from time to time be prescribed by the Home Office must be kept by the 
occupiers of factories and workshops, and copies of them sent each February 
and August to the district councils, who are to have them examined, the 
lists themselves being open to inspection by inspectors and district council 
officers. Occupiers of factories or workshops are not to allow clothes to 
be made or cleaned in any dwelling-house where there is scarlet fever or 
smallpox, and district councils may prohibit home work in any house 
where there is an infectious disease — "/.^., smallpox, cholera, diphtheria, 
membranous croup, erysipelas croup, scarlatina, scarlet, typhus, typhoid, 
enteric, relapsing, continued, or puerperal,'' or any other determined by 
the local authority to be infectious for the purpose of notification. 

In 'domestic" factories and workshops there are special hours of 
employment for women, young persons, and children, and the provisions 
of the Act as to prohibition of employment in meal times, affixing notices, 
holidays, notices of accidents, ventilation, and other matters do not apply, 
unless the manufacture carried on herein is officially certified to be dangerous. 

VL — Particulars of Work and Wages. — Particulars of work and wages 
are to be given to piece workers in textile factories when the work is given 
out to them. These are to be particulars of the rate of wages applicable 
to the work to be done, and also particulars of the work to which that rate 
is to be applied. Trade secrets must not be divulged by the workers under 
pain of a jQio fine. These provisions may be extended by the Home Office 
order to non-textile factories and workshops. 

VIL — Administration. — Inspectors are appointed by the Home Office, 
with the approval of the Treasury as to number and salaries. In Wales 
and Monmouthshire Welsh speakers are, cateris paribus^ to be preferred. 
The inspectors have full powers of entry and examination of buildings at 
all reasonable times by day and night, and to question, either alone or in 
the presence of any other person, any person found therein. Occupiers 
are bound to assist, and wilful non-assistance amounts to penal obstruction. 
Inspectors may conduct proceedings before magistrates. Certifying surgeons, 
with fees regulated by the statute, if not agreed upon with occupiers, are 
also appointed by the Home Office. As to workshops, district councils have 
all the powers which inspectors have. Notice of occupation of any factory 
or workshop is to be given to the district inspector by the occupier within 
a month after occupation commenced, and the inspector is to forward such 
notice forthwith to the district council. An abstract of the Act, a notice 
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of the inspector's name and address, and of the clock (if any) by which the 
hours of employment are regulated must be put up in every factory and 
workshop^ and occupiers must keep general roisters of particulars of children 
and young persons employed, of limewashing, accidents, and other matters 
as prescribed by the Home Office, and there must be sent to the chief 
inspector of factories, at intervals of not less than one nor more than three 
years, a " correct return," specifying the number of persons employed, with 
such particulars as to age, sex, and occupation as the Secretary of State 
may direct 

VIIL-'Legal Proceedings. — If a factory or workshop is not kept in 
conformity with the Act, the occupier may be fined ^10 or less by a 
Court of summary jurisdiction. A fine up to ;;^ioo may be inflicted if 
death or injury results from non-observance, and applied for the benefit 
of the injured worker or his family. Where a young person or child is 
employed contrary to the Act, the parent may be fined up to twenty shillings 
for each offence, unless it appears to the Court that it was committed with- 
out his consent 

Intoxioatiiig Liqnori. — ^The Intoxicating Liquors (Sale to Children) 
Act (No. 27, U.K.) of Mr. Crombie (backed also by Sir W. Houldsworth, 
Mr. Tritton, Sir J. Leese, Mr. Asquith, Sir H. Fowler, Sir E. Grey, Mr. 
T. M. Healy, Mr. A. Thomas, Mr. W. Johnston, Mr. Peel, and Mr. C. 
Douglas — ^twelve members in all) penalises the sale of any description of 
intoxicating liquor by a licensed person to a child under fourteen (altered 
from the sixteen of the bill), with savings for (i) sale in a closed vessel for 
consumption off the premises, (2) for sale at the residence of the buyer, and 
(3) for the employment by the seller of one of his famOy or servants as a 
delivering messenger. The second section enacts that — 

Every holder of a licence who knowingly sells or delivers, or allows any person 
to sell or deliver, save at the residence or working place \oi the purchaser, any 
description of intoxicating liquor to any person under the age of fourteen years 
for consumption hy any person on or off the premises, excepting such intoxicating 
liquors as are sold or delivered in corked and sealed vessels (i>., closed with a 
stopper of any material and secured with any substance without the destruction 
of which the stopper cannot be withdrawn) in quantities not less than one 
reputed pint for consumption off the premises only, shall be liable to a penalty 
not exceeding forty shillings for the first offence and not exceeding five pounds for 
any subsequent offence ; and every person who knowingly sends any person under 
the age of fourteen years to any place where intoxicating liquors are sold, or 
delivered, or distributed, for the purpose of obtaining any description of intoxicating 
liquor, excepting as aforesaid, for consumption by any person on or off the premises, 
shall be liable to like penalties. 

The House of Commons passed the second reading of the bill 
which became this Act, after considerable alteration in Committee, by 
a majority of 372 to 54; the House of Lords had barely time to 
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pass it at aU, much less to alter it The sale by a licensed person of 
spirits to be consumed on the premises to any person "apparently "^ under 
sixteen was made penal more than sixty years ago in the Metropolitan 
Police district, by an enactment repealed and made general by s. 7 of the 
Licensing Act, 1872, which, however, has left in force a similar enactment 
applying to the City only. The Intoxicating Liquors (Sale to Children) 
Act, 1886, which made it penal knowingly to sell any description of 
intoxicating liquor to a child under thirteen for consumption by that child, 
or any other child under the same age, is repealed by the new Act ; but 
s. 7 of the Act of 1872 is not, and can, it is conceived, be read with 
the new Act ; so that there will be one law against the sale of spirits 
to children, and another (as indeed there has been since 1886) against 
the sale to them of intoxicating liquors generally. In the measure as 
originally laid before Parliament, it was proposed to repeal s. 7 of 
the Act of 1872. There is no reason why the insertion of the word 
"knowingly" in the new Act should cause any more difficulty than was 
the case with the Act of 1886, from which it has been deliberately taken, 
except that public attention has been recently much more directed to the 
subject than hitherto. There does not appear to be any judicial decision 
on the meaning of '' knowingly " in the Act of 1886 ; but it is a rule of law 
that a guilty mind is essential to a criminal offence. In the case of very 
young children the maxim res ipsa loquitur would apply ; but in all cases 
the question of knowledge will be one of fact, difficult to prove, but equally 
difficult to disprove. In the case of a person informed against for 
''knowingly" sending a child for liquor there would, it is conceived, be a 
prima facie presumption of knowledge (especially in the case of a parent) 
which would seldom, if ever, arise in the case of a licensed person selling. 
The servant's knowledge of the age appears to be no element of the offence 
on the part of his master, inasmuch as " knowingly " only relates to the 
mind of the licensed person. The Act is directed to be read as one with 
the Licensing Acts, 1872 to 1874, and also with various Scots and Irish 
Licensing Acts. The three countries have always been dealt with separately 
in the matter of sale by retail of intoxicating liquors, with the peculiar 
exception that the Act of 1872 applies to Ireland as well as England, though 
the Act of 1874 does not. 

Idlnrariet. — Lord Windsor's Public Libraries Act (No. 319, E.I.) "to 
amend the Acts relating to Public Libraries, Museums, and Gymnasiums, 
and to regulate the liability of managers of libraries to proceedings for 
libel,'' ;has a title curiously promising a little more than it performs. On 
looking through the Act it is impossible to find any such regulation of 
liability. The fact is that the bill as it left the House of Lords had contained 
two clauses to the following effect : — 

A person shall not be entitled to institute any legal proceedings against a library 
authority or any member, officer, or servant, thereof, or against the managers of 
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any library established otherwise than under the principal Act, in respect of 
libellous matter in any book kept for use in or circulation from their library, unless 
he has first instituted legal proceedings against the author, publisher, or printer, 
and that (sic) one of such persons has been convicted or adjudged to pay damages 
on account of libellous matter contained in the said book. 

Nothing in this Act shall affect the Trustees of the British Husetmi so as 
to make them liable to any legal proceedings in respect of books in their custody 
pursuant to statute. 

These clauses were suggested by a curious action against the British 
Museum Trustees, and the principal librarian (see Times Law Reports, 
vol. X., pp. 215, 338) seven years ago, for an allied libel by placing 
a clearly libellous publication in the Museum library. The qualifications of 
library authorities are extended, and disqualifications by infancy, bankruptcy, 
interest, etc., under the Local Government Act, 1894, are applied to them. 
There is nothing said about women, but it is conceived that they have 
always been eligible ; and it may be mentioned that the London Government 
Act of 1899, though it excludes women from the London borough councils, 
enacts by s. 8 that any London borough library committee may consist 
partly of "persons not members of the council," thus grammatically, at 
any rate, including women. Extensive powers of making by-laws are also 
given. The Act of 1898 (also the work of Lord Windsor) had made 
disorderly behaviour, gambling, or obstinate remaining in a library after dosing 
hours punishable by a small fine, but the new Act goes wisely further, and 
enables by-laws to be made, authorising the officers of the library to exclude 
or remove persons committing any ofifence either against the Act of 1898 
or against the by-laws. The hospitality of public libraries is very liberally 
exercised as a rule, perfect strangers to the library district being usually 
admitted, though it is believed that only residents are ordinarily allowed 
to borrow books. Greater protection from abuse of this hospitality and 
even from abuse of a library by ratepayers themselves was clearly necessary, 
and Mr. Fortescue's eloquent address at the Plymouth meeting of the 
Library Association tells only too plainly of the annoyances which librarians 
may often have to suffer. The by-laws can only be made in accordance 
with a set of provisions incorporated by reference (as in the Factory Act 
in respect of by-laws by a district council for providing means of escape 
from a burning factory) from the Public Health Act, 1875, by the effect 
of which by-laws repugnant to the laws of^ England are void, penalties 
exceeding ^^5 may not be imposed, confirmation by the Local Government 
Board is required, but not idlowed unless full notice has been given to 
apply for it, and a copy of all by-laws in force must be hung up in the 
library and given to any ratepayer on application. Library authorities 
gain the power of agreeing to share the cost of maintenance of each other's 
libraries, "and as to the interchange, hire and use of books and newspapers 
belonging to such authorities respectively." 
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A clause inserted by Lord Newton, who stated that in many parts of 
the country, especially in Lancashire, libraries are apt to be seriously 
damaged by sut^idence, provides that the expenses of repairing any damage 
to a library building through the subsidence of the ground are not to be 
reckoned for the purpose of any limitation of the rate under s. 2 of the 
Act of 1892. That enactment, it will be remembered, limits the rate to 
a penny in the pound, adding, moreover, that the Act may be adopted 
subject to a condition that the rate may not exceed one half-penny or 
three farthings, but that " such limitation, if fixed at one half-penny, may 
be subsequently raised to three farthings, or altogether removed, or where 
it is for the time being fixed at three farthings may be removed" 

The number of these free public ^rvx?^ lorpcta in England was 209 
ten years ago, and is believed to be increasing. For the purposes of 
accurate calculation of the number up to date, the Act provides that 
notice of every future adoption of the Act of 1892 is forthwith to be 
given to the Local Government Board by the library authority, and, further, 
that " the library authority of every district in which the Act has already 
been adopted shall give the like notice within three months after the passing 
of this Act," which received the Royal assent on August 17th last 

Ireland is included as to the authority to make by-laws, but Scotland 
wholly excluded, as having had the required authority by an Act of her own 
for many years. There are many cases in which the countries of the United 
Kingdom may still profit by adopting each other's legislation. The Scots 
law of distribution, by which, as in our own long disregarded Magna 
Charta, the testamentary power may not be exercised so as to leave a 
widow and children penniless, might well be adopted in England and 
Ireland, and so perhaps might the Scots law of legitimating children bom 
before the marriage of their parents, so emphatically advocated by the 
bishops but repudiated by the barons in the nolunt leges Anglia mutare 
of the Parliament held at Merton; England* and Scotland might well adopt 
the Irish law of obliging masters to give characters to servants on quitting ; 
and Ireland might do well to adopt the law of England and Scotland by 
which accused persons were enabled in 1898 to give evidence in their 
own defence. 

Militia and Teomanry The Militia and Yeomanry Act (No. 14, U.K.) 

applies to all Yeomen commissioned or enlisted after the passing of the 
Act on August 17th, 1901, "the enactments relating to the general Militia" 
with the exception of the provisions as to preliminary training and the 
substitution of a period of annual training for not less than fourteen and not 
more than eighteen days for the period of not less than twenty-one nor more 
than twenty-eight days required for the Militia by the Militia Act of 1882, and 
of ten days for the period of further service required by that Act in the case 
of illegal absence. It is also provided that the period for Militiamen enlisted 
in the " mobile Militia Artillery " after the passing of the Act may be 

16 
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such period not exceeding eighty-four days as may be prescribed under 
the Act of 1882. From the context, " the enactments relating to the general 
Militia," so comprehensively applied to the Yeomanry by the Act, cannot 
include the temporary Militia Ballot Suspension Act, 1865, just continued 
for nearly the fortieth time, the short effect of which is that the very 
numerous Acts for raising the Militia, now and for very many years raised 
by voluntary enlistment, by compulsory ballot to fill vacancies — by con- 
scription, in short — though at present suspended, may at any time be 
revived by order of his Majesty the King in Council. One of the provisions 
of these sleeping statutes is that aU men between the ages of eighteen and 
thirty (except peers, clergymen, articled clerks, and others) are to be placed 
on the lists for ballot, and another that any balloted man may have his place 
taken by a fit substitute. The Militia (to a number not exceeding 182,879, 
including 50,000 Militia Reserve) had ;;£2,662,ooo appropriated to it for 
the financial year ending in March, 1902, the Yeomanry having ^375,000, 
and the Volunteers ^1,230,000 for the same period. 

Hational Galleiy.— The National Gallery Act (No. 16, K) for the 
purpose of preserving our priceless national collection of pictures from all 
risk of fire, authorises the purchase of additional adjoining land. As first 
introduced, the measure provided for compulsory purchase; but by an 
amendment of Lord Morle/s purchase by agreement only is sanctioned 

Pablio Health.— The Isolation Hospitals Act (No. 8, E.) allows local 
authorities to transfer any hospitals provided by them to the county council 
of the district for use as an " isolation hospital " within the meam'ng of the 
Isolation Hospitals Act, 18931 which defines the term as '*a hospital 
for the reception of patients suffering from infectious diseases," and gives 
to the expression '* infectious diseases ** the same meaning as in the Infectious 
Diseases Act, 1889. The Act of 1889 thus incorporated enumerates as 
"infectious diseases,'' ''small-pox, cholera, diphtheria, membranous croup, 
erysipelas, the disease known as scarlatina or scarlet fever, and the fevers 
known by any of the following names, typhus, typhoid, enteric, relapsing 
continued, or puerperal," and, in addition to these, '* as respects any particular 
district any infectious disease to which this Act has been applied by the 
local authority in manner provided by this Act" 

Haval Worki.— The Naval Works Act (No. 39, B.E.) authorises the 
Treasury to issue such sums not exceeding in the whole ;^6, 15 7,000 as 
may be required by the Admiralty for defraying the cost of certain naval 
works. The details are very precisely set out under thirty separate heads, 
relating to Gibraltar, Portland, Hong-kong, Portsmouth, "Haulbowline 
Zymotic Hospital," and other sources of expenditure. Of the ;^669,ooo 
authorised for the commercial mole at Gibraltar ''four-sevenths is to be 
repaid by the colony of Gibraltar in the form of an annuity of ^^14,000 
per annum for fifty-seven years from the opening of the mole," and informa- 
tion of similar minuteness is given in respect of other items. 
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BeYOiiie.— The Finance Act (No. 7, U.K.) did not receive the Royal 
assent till July 26th, the Act of 1900 having passed on April 9th, that of 
1899 on June 20th, that of 1898 on July ist, that of 1897 on July i5th» that 
of 1896 not till August 7th, and that of 1895 on May 30th, so that the Act 
of 1 90 1 was the latest but one in seven years. Like all Finance Acts, 
however, it operated retrospectively to the date of the Budget resolutions 
of the House of Commons which it carried into effect — ue,^ to April. The 
Customs duty on tea, as increased from fourpence to sixpence per lb. in 1900, 
was continued, and so were the additional Customs duties imposed on 
tobacco, beer, and spirits, and the additional Excise duties on beer and 
spirits, the continuations being in each of the three cases until August ist, 
1902. Income-tax was imposed from April 6th at an increase of twopence 
on the shilUng rate to which it was raised from eightpence in 1899, the new 
rate being only twopence less than that arising from die addition of the " war 
ninepence '' to the normal sevenpence for the purposes of the Crimean War 
in 1855. There was also an entirely new set of duties on sugar, which had 
been previously untaxed since 1874, a duty on exported coal, and an 
alteration of the stamp duty on policies of sea insurance. The Stamp Act of 
1 89 1 provides that " no policy of sea insurance made for time '' may be made 
for more than twelve months. To escape the strictness of this enactment, 
certain " continuation clauses " had become common in these policies. In 
an insurance action, which came before him (between the date of the 
introduction of the Bill and that of the passing of the Act), Mr. Justice 
Bigham, in accordance with the direction of s. 14 of the Act of 1891, ''took 
notice " of the invalidation of the policy by one of these continuation clauses, 
and ruled that the policy could not be sued upon. S. 1 1 of the new Act 
now validates a particular form of continuation clause, charges an additional 
sixpence on a policy containing such a clause, and enacts that if the risk 
covered by the continuation clause attaches, and a new policy is not issued 
covering the risk, the continuation clause shall be deemed to be a new and 
separate contract of insurance not covered by the stamp "and the policy 
shall be stamped in respect of that contract accordingly, but may be so 
stamped without penalty at any time not exceeding thirty days after the risk 
has so attached.'' The statutory " continuation clause " thus validated 

means an agreement to the following or the like effect (words rather vague and 
unsatisfactory) — ^namely, that in event of the ship being at sea or the voyage 
otherwise not completed on the expiration of the policy, the subject-matter of the 
insurance shall be held covered until the arrival of the ship, or for a reasonable 
time thereafter not exceeding thirty days. 

The new duty on exported coal, which forms so leading a feature of the 
Act, is charged at the rate of a shilling a ton, a rebate being allowed '' on 
any coal the value of which free on board is proved to the satisfaction of 
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the Commissioners of Customs not to exceed six shillings per ton" and the 
Treasury having a purely discretionary power to remit the duty on any coal 
exported before January ist, 1902, in pursuance of a contract made before 
April 19th, 1 90 1 — the day after the Budget resolution imposing the duty. 
The present case of payment of duty by a colliery tenant at a royalty is thus 
provided for — 

In any case where the person paying the duty shall be the tenant of the mines 
from which the coal shall have been produced, subject to the payment of a rent or 
royalty, varying with the selling price of such coal, and the coal shall have been 
sold at a price inclusive of the duty, then the amount of such duty so paid shall in 
the absence of any agreement to the contrary be deducted in ascertaining the 
amount of such selling price for the purpose of determining the amount of the said 
rent or royalty. 



A schedule of six detailed provisions and of four modifications of 
the Customs Acts as to exportations of coal is added to the Act, and 
amongst the former is the important provision that, in event of the duty 
being paid by a colliery proprietor upon coal sold by him free on board in 
pursuance of a contract made before April 19th last, the seller may, in the 
absence of agreement to the contrary, recover the duties so paid as an 
addition to the contract price, unless the purchaser shows that the coal has 
been applied for the purpose of fulfilling a contract made by him before 
April 19th last, for the sale of the coal at a specified price. 

The Loan Act (No. 12, U.K.) provided that any money required for 
the service of the year ending on March 31st, 1902, might be raised up 
to sixty millions by a further issue of Two-and-Three-Quarters per Cent 
Consols, to be consolidated with the existing Consols, and issued at such 
times, in such amounts, and subject to such conditions as the Treasury 
may direct. 

The Appropriation Act (No. 21, U.K.) appropriates to various kinds 
of expenditure for the service of the same financial year as above, sums 
amounting in the aggregate to ^£172,150,373 2s, 

Telegraphs.— The Pacific Cable Act (No. 31, B.E.) provides for the 
construction of a submarine cable from the Island of Vancouver, on the 
West Coast' of the Dominion of Canada, to Norfolk Island, in the Pacific 
Ocean, and thence by means of two cables to New Zealand and Queensland 
respectively, at an estimated cost of ;£2,ooo,ooo; and the Treasury is 
authorised to raise the amount by loan at 3 per cent, per annum interest. 
The cost is to be ultimately provided as to 5-i8ths by his Majesty's Govern- 
ment, and as to i3-i8ths by the Governments of Canada, the States of 
New South Wales, Queensland, and Victoria, and of New Zealand, any 
profits being divisible between his Majesty's Government and these Colonial 
Governments in the same proportion. The annual expenses are to be paid 
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out of the receipts, and, so far as these are not sufficient, *' out of moneys 
provided by Parliament" Of the surplus profits ij-iSths are to be paid 
to the Colonial Governments and the remainder as the Treasury direct 
The construction and working of the cable are to be managed by a board, 
three members representing the mother country, the first members being 
Sir Spencer Walpole, Mr. E. Y. Gleadowe, C.B., and Mr. W. H. Mercer ; 
two representing Canada, the first members being Lord Strathcona and 
Mount Royal, and Mr. Alexander Lang ; two representing New South Wales, 
Victoria, and Queensland, the first members being the Hon. Henry Copeland 
and the Hon. Sir Andrew Clark ; and one representing New Zealand, the 
first member being the Hon. W. P. Reeves. This board is to be a body 
corporate, vacancies being filled by the Treasury, and three members forming 
a quorum. Thus was it proposed to put a girdle of communication round 
about the British Empire in even less than thirty minutes. 



I. ISLE OF MAN. 
[Contributed hy His Honour S Stevenson Moore, Second Deemster.] 

• 

Situated so near England, and to a large extent dependent on English 
money, the tendency has been to assimilate the legislation to the legislation 
of the English Parliament, in matters material to so small an island. 

The periods of legislative activity were during the Lieutenant-Governorships 
of Mr. Loch (afterwards Lord Loch) and Sir Spencer Walpole. From time 
to time other legislation has been passed as occasion demanded. 

From 1860-187 1 Acts of Tynwald of importance were the Summary 
Jurisdiction Act ; the Companies Act ; the Asylum Act (to provide for 
lunatics); the Registration of Deeds Act, 1868; the Wills Act, 1869; the 
Real Property Act, 1869 ; the Evidence Act, 1871. 

From 1872-1878 — ^die Bankruptcy Act, 1872; the Criminal Code, 1872; 
the Advocates Act, 1874; various Highway Acts; Acts providing civil 
registration, and the Elementary Education Act ; also a Vaccination Act 

From 1879-1886 — the Dangerous Goods Act, 1881 ; the Rating Act, 
1881 ; the Burials Act; the Tithe Commutation Act, 1883 ; the Isle of Man 
Judicature Act, 1883 ; the Bills of Exchange Act, 1883 ; the Ecclesiastical 
Civil Judicature Transfer Act, 1884 ; the Local Government Act, 1886. 

From 1887-1895 — the Poor Relief Act, 1888 ; the Statute of Limitation, 
1891 ; the Settled Land Act, 1891 ; the Bankruptcy Code, 1892 ; the Sale 
of Goods Act, 1895 9 ^^^ Married Women's Protection Act, 1897 ; the 
Merchandise Marks Act, 1898. 

The Acts mentioned above are all (more or less) firamed on the model 
of the English Acts of Parliament. 
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2. THE CHANNEL ISLANDS: JERSEY, 1900-1902. 

[Contributed by E. Nicolle, Esq.] 

■adioine, 1900. — ^A law was passed to regulate the practice of surgery 
and medicine in the Island, this year, and designating the degrees which 
will permit their holders to register. 

Fiahaiies. — Another law was passed to regulate, protect and develop 
the fisheries of the Island By it inspectors of fisheries were appointed. 

Liquor Uoenoes, 190L — ^A law of this year repeals the law of 1883; 
licences are divided into two categories, ^' special " and " ordinary." 

The "special" permits the sale of spirituous liquors at all times and 
at all hours to persons residing on the premises^ and from 6 a.m. to 1 1 p.m. 
during May to September inclusive, and to 10 p.m. during the other months 
of the year to outsiders. 

The ''ordinary" licencees possess similar powers, with the exception 
of the right to sell on Sundays. 

A kind of local option exists, whereby the parish assembly (consisting 
of ratepayers with a special rate qualification) consider applications for 
licences, and recommend the Licensing Assembly to grant or refuse. The 
right of the latter assembly to grant or refuse is, however, absolute. 

A wine merchant must register his place of business and pay a licence. 

A club must apply to the Licensing Assembly to be registered, and 
guarantees are required that the club is a bond-fide social club, regularly 
electing its members, etc., and that no member is directly interested in the 
sale of liquor to the members of the club. 

WiUs of Land, 1902. — A law of this year extends the powers of willing 
realty already existing under the Law on Wills of 1851. Under the Law 
of 1 85 1, a person possessing realty in the Island could not will the same 
if he [had children or other descendants. This restriction is removed by 
the Law of 1902, so far only, however, as concerns realty which was bought 
by the testator. 

Bzolusion of Foreign SeUgious Orden, 1908. — ^Another Law of this 
year prohibits the settling of foreign religious orders in the Island, passed 
in view of the fact that many religious orders expelled from France took 
up residence in Jersey. The law does not apply to religious orders already 
established in the Island, prior to the date of the introduction of the bill, 
such as the Jesuits. 
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II. BRITISH INDIA. 

[Contributed by Sir Courtenay Ilbert^ K.C.S.I.] 

I. ACTS OF GOVERNOR-GENERAL IN COUNCIL. 

Acts passed — 11. 

Aiflam Labour and Bmigiation. — The most contentious of the measures 
passed by the Governor-General's Council in 1901 was the Act (No. 6) 
"to consolidate and amend the law relating to emigration to the labour 
districts of Assam," which consolidated, with some important amendments, 
enactments previously contained in Acts of 1882 and 1893, and in a Bengal 
Act of 1889. The system of coolie labour in the tea-gardens of Assam 
rests upon the basis of a penal labour-contract, enforceable through the 
criminal courts, and lasting for a term which may extend to four years. The 
Acts which recognised and enforced these contracts also contained provisions 
for regulating the conditions under which labourers were to be recruited 
and conveyed to their destination, and for protecting them against ill- 
treatment whilst on the gardens. The Acts provided minutely for the 
licensing of contractors and recruiters, the grant of certificates to " garden 
sirdars" — 1>., persons employed in a tea-garden and deputed by their em- 
ployers to engage labourers for the garden, for the mode in which labour 
contracts were to be executed, and for the conveyance of labourers to 
their destination under proper safeguards. But they left a large loophole 
through which, under the euphemistic term *'free emigration," a system 
of unlicensed and uncontrolled recruiting through contractors had come 
into existence, and had given rise to grave abuses. The Government of 
India have repeatedly recognised the exceptional and transitory nature of 
this system of regulated labour, and are under pledges to revise it or put 
an end to it when the conditions of Assam are assimilated to those of 
neighbouring provinces in India. But when the Government introduced 
their amending bill in 1899, they were of opinion that the time for making 
this change had not yet arrived. Accordingly the amendments embodied 
in the bill left the main features of the existing system intact, and were 
confined to proposals based upon recommendations made by a Labour 
Commission which had been appointed by Sir Charles Elliott, when 
Lieutenant-Governor of Bengal. Of these proposals the most important 
were (i) a power, now embodied in the new Act, for local governments 
to prohibit the system of unlicensed recruiting through contractors, and 
(2) an alteration of the minimum wage allowed under the contract. The 
bill also contained provisions intended to render more effectual the machinery 
for the protection of recruits and labourers. The statutory minimum wage 
of the garden coolies, male and female, had remained unaltered since 1865, 
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and the Government of India proposed to raise it. But this proposal was 
stoutly opposed by the planters, and gave rise to vehement discussion both 
inside and outside the walls of the Council Chamber. Eventually the matter 
was settled by a compromise postponing the date at which the increase 
in the minimum wage during the second and third years of the term of 
service was to come into operation. 

Kmes Eegnlation.— The Indian Mines Act, 1901 (No. 8), is the outcome 
of even longer discussions than the Assam Labour Act, and is noteworthy 
as being the iSrst measure which has placed the mining industry in India 
under legislative regulation. Its provisions are, as befits an infant industry 
and an experimental stage of legislation, of a general and elastic character. 
It provides for the appointment of a chief inspector and other inspectors 
of mines, and gives them the necessary powers of inspection. It provides 
for the constitution of local mining boards, consisting of a chairman 
nominated by the local government, of an inspector of mines, and of two 
other persons nominated by local mine owners. There are also to be 
committees to whom questions relating to mines can be referred. The Act 
requires every mine to have a qualified and responsible manager. It does 
not fix a minimum wage for the employment of women and children, but 
enables an inspector of mines to prohibit their employment where in his 
opinion there is urgent and immediate danger to their life or safety. It 
requires notice to be given of mining operations and mining accidents. And, 
finally, it gives the Government of India and local governments large 
powers of making rules for carrying out the purposes and objects of the 
Act, both in general terms, and particularly in reference to some twenty-one 
specified heads of subjects, which cover most of the ground occupied by 
the detailed provisions of the English Mines Acts. The power of making 
these rules is subject to the condition that the draft of any fresh rule must, 
if there is a mining board for the area to which it relates, be submitted 
to that board for criticism and report, and must then be published for 
general criticism before it is converted into a rule. There is also a power 
for mine owners to make special rules for their own mines, subject, however, 
to the approval of an inspector of mines. 

The other Acts of 190 1 are of minor importance. 

Onarantiiie.— The Indian Ports Act, 1901 (No. 3), repeals the Indian 
Quarantine Act of 1870, and substitutes a power to make rules under the 
Indian Ports Act of 1889 for the segregation of persons suffering, or recendy 
recovered, from infectious dbeases, and for enforcing other sanitary regulations 
in ports. 

Administration of Estates.— The Native Christian Administration Act, 
1901 (No. 7), exempts native Christians from certain provisions of the Indian 
Succession Act, 1865, and the Administrator-General's Act, 1874, under 
which they were obliged to take out probate and letters of administration, 
and pay succession duty, and places them for the purposes of obtaining 
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letters of administration in the same position as Hindus, Mohammedans, and 
Buddhists. This measure of relief was strongly advocated by Sir Hamam 
Singh. 

Statate Law Seviiioii. — ^The Repealing and Amending Act, 1901 (No. 11), 
belongs to the category of the Statute Law Revision Acts which used to be 
passed in England. Its object is to facilitate the citation of certain Indian 
Acts, to make certain formal amendments in others, and to repeal specifically 
certain obsolete provisions. 



2. MADRAS. 
Acts passed — Nil 

3. BOMBAY. 

Acts passed — 6. 

Of the Bombay Acts only three require special notice. 

Mnnidpal Oovemment.— The Bombay District Municipal Act, 1901 
(No. 3), consolidates, with some important amendments, the Bombay 
Municipal Acts of 1873 and 1884, by which the municipalities in the 
Bombay Presidency, other than the City of Bombay itself, were previously 
governed. It may be noted that the term " municipality,'' as used in the 
Act, means the municipal council, the members of which are partly elected 
and partly nominated, and which acts for most purposes through a managing 
committee. 

Intozioatiiig Drags.— The object of the Bombay Abkari Act Amendment 
Act, 1901 (No. 5), is to enable the Bombay Government to tax and regulate 
the traffic in hemp drugs. 

Land Tenure and Bavenne. — ^The Bombay Land Revenue Code 
Amendment Act, 1901 (No. 6), contains provisions enabling land forfeited 
for non-payment of revenue to be granted out for short terms and subject 
to conditions restricting the right of transfer. It was described on its 
introduction as aflfording an opportunity for trying an interesting experiment 
in the creation of non-transferable tenures, and, for this and other reasons, 
appears to have been construed as an attack on the rights of inheritance and 
transfer in the Bombay Presidency, and to have excited much uneasiness 
and alarm among Bombay land-holders. It was assented to by the 
Government of India with much hesitation, and with an expression of hope 
that its powers would be cautiously used. 

4, LOWER PROVINCE OF BENGAL. 

Acts passed — Nil. 
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5. NORTH-WESTERN PROVINCES AND OUDH. 

Acts passed — ^5. 

Land. — ^Thei late Ueutenant-Govemor of the North-Westem Provinces, 
Sir Anthony Macdonnel], would probably consider the North-Westem 
Provinces Tenancy Act, 1901 (No. 2), his principal legislative achieve- 
ment It deals with the problems arising out of the dual ownership of 
land, problems with which its author has recently been called upon to 
grapple in his native land. According to the immemorial tradition of 
India, the resident cultivator has a right to cultivate his holding as long as 
he pays the fair rent for it, and is of good behavibur. But the difficulties of 
reconciling that tradition with modem economic and social conditions are 
many and serious. The famous Act X. of 1859, which extended to the 
North-Westem Provinces as well as to Bengal proper, attempted to deal 
with some of them by creating or recognising a class of occupancy tenants 
with special rights. These rights were to be acquired by twelve years 
continuous occupation. The Act was revised for Bengal by the Bengal 
Tenancy Act, 1885, which created a great stir in its time. It had been 
previously revised for the North-JVestem Provinces by Acts of 1873 ^^^ 
1881, but the legislation embodied in those Acts was admittedly imperfect. 
The Act of 1 90 1 is a comprehensive measure of consolidation and amend- 
ment. It deals both with the occupancy and with the non-occupancy tenant. 
The landlord, naturally enough, desires to destroy occupancy rights, and to 
prevent their creation by shifting the tenants' holdings, by evicting them, 
and by other devices. The tenant, also naturally, desires to strengthen his 
position and to acquire full powers of transferring or sub-letting his rights. 
The Act declares that on an exchange of lands under the same proprietor 
the occupancy right shall attach to the land taken in exchange. It also 
restricts the power of ejectment, and regulates the power of raising rent. 
On the other hand, it places restrictions on the power of transferring and 
sub-letting. For further details reference must be made to the Act itself. 

Land Revenue.— The main object of the North-Westem Provinces and 
Oudh Land Revenue Act (No. 3) was to consolidate the revenue for the 
two provinces (N.W.P. and Oudh) into a single enactment, but it incident- 
ally makes some important changes in the law. The change which led to 
most discussion, related to what is known in India as Sir land. Sir land is 
supposed to be land which the zamindar, i.e. the superior holder or landlord, 
cultivates himself, and therefore corresponds roughly to the home farm or 
domain land of Western regions. Occupancy right cannot be acquired in 
Sir land, and therefore a favourite mode of checking the growth of these 
rights is to ear-mark land as Sir. One of the provisions of the new Revenue 
Act was directed against the improper use of .this device, and thus the 
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discussions on the Act were to some extent complementary to those in the 
Tenancy Act 

The Acts of the year also included an Act (No. 4) to amend the Oudh 
Rent Act| and (No. 5) the Municipalities Act 

6. PUNJAB. 
Acts passed — Nil. 

7. BURMA. 

Acts passed — ^4. 

■iaoellanaoufl. — The new legislature of Burma exercised its powers by 
amending, in certain minor particulars, its Land Revenue Act, its Military 
Police Act, its Towns Regulation Acts, and its Court Act. 

8. REGULATIONS UNDER 33 VICT. C. 3. 

Regulations made — 7. 

Frontier Diftriots. — ^The new North-West Frontier Province which has 
recently been carved out of the Punjab must not be confounded with the 
old North-Western Provinces, whose appellation has long been a misnomer. 
Three Regulations were made in 1901 for this new province, and are curious 
and interesting pieces of legislation. The Frontier Crimes Regulation, 1901 
(No. 3), provides for civil and criminal references to councils of elders, and 
for the passing of decrees and sentences on their findings. It authorises the 
blockade of hostile or unfriendly tribes, with seizure and detention of their 
members, and confiscation of their property, the imposition of fines on 
communities who are accessory to crime, or within whose area murder or 
culpable homicide is committed, and the imposition of forfeiture on persons 
accessory to crime, or guilty of serious offences or of conniving at crime. 
There is also a section which makes adultery by a married woman an offence 
punishable by fine or imprisonment, but only at the instance of her husband, 
or of the person who, in his absence, has care of her on the husband's 
behalf. By other sections power is given to prohibit the erection of new 
villages or towns on the frontier ; to direct the removal of villages, and to 
demolish buildings used by robbers and other bad characters. Power is 
also given to remove dangerous fanatics, frontier tribesmen who have no 
ostensible means of subsistence or cannot give a satisfactory account of 
themselves, and persons who have blood feuds, or have occasioned a 
cause of quarrel likely to lead to bloodshed. The powers of arrest are 
strengthened) and in cases of blood feud security may be taken from fanatics 
or factions. There is a fine wild firontier flavour about these provisions 
which suggests rievers and caterans after the heart of Scott or Stevenson. 
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The Frontier Murderous Outrages Regulation, 1901 (No. 4), strikes the 
same note. It deals with fanatics who commit or attempt to commit murder, 
and provides among other things, that if the fanatic is killed in the com- 
mission of the offence, his body may be disposed of as the Court thinks fit 

The North-West Frontier Law and Justice Regulation, 1901 (No. 7), 
makes such modifications and adaptations of the general law and of the 
local Punjab law as are considered to be required by the conditions of the 
new province. The provisions as to criminal justice and police contain a 
track-law, Le. rules as to following up the track of criminals or of stolen 
animab, and place restrictions on the slaughter of kine and the sale of beef, 
on the entry into towns of armed men, and on the crossing of rivers by 
means of buoys or inflated skins. The provisions as to civil justice enjoin 
the observance of custom, give power to declare rules of descent, and 
recognise and regulate the right of pre-emption. There are also elaborate 
provisions as to the constitution and powers of different classes of court. 

The minute, formal and technical character of some of the provisions 
contained in those Regulations suggests a doubt whether, in framing them, 
legislative powers have not been stretched beyond their proper province, 
and whether some of the matters with which they attempt to deal would not 
have been more appropriately dealt with by executive discretion regulated and 
tempered by executive instructions. Fixed law is a good thing. Discretion, 
wisely exercised, is also a good thing in places and circumstances to which 
fixed law is not applicable. But discretion masquerading as law is apt to be 
grotesque. 

Other Regulations of the year consolidate and amend the law relating 
to Courts in Cooig (No. i), exclude the hill district of Arakan from the 
operations of the Stamp Act (No. 2), and amend the Upper Burma Land 
and Revenue Regulation (No. 5). 



III. EASTERN COLONIES. 

I. CEYLON.* 

[Contributed by Frederick H. M. Corbet, Esq., and Richard 

F. HoNTER, Esq.] 

Ordinances passed — 26 (between January 9th and December 19th, 1901). 

Leproiy (No. 4). — ^This Ordinance was passed in response to a demand for 
more serious attention to the prevalence of infectious diseases. It recog- 
nises the existence of an asylum already established, and provides for the 

* Ordinances Nos. i, 2, 3, 5, 7, 8, 12, 16 and 20 of 1901 had not been received when 
this review went to press. 
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appointment of other places for the segregation and treatment of lepers in the 
Island. Strict regulations are laid down for the conduct of leper asylums. 

Fireanm (No. 6). — The objects of this Ordinance are the repression of 
crime — a constant theme of discussion in the Island — ^and the establishment 
of the ordinary restraints upon the possession and use of firearms which 
obtain in a civilised community. Precaution is taken to avoid any hindrance 
to the manufacture of or trade in guns. Under this Ordinance the possession 
or use of firearms is conditional on the holding of a licence. Offences under 
this Ordinance are triable in the police court Powers to search for sus- 
pected firearms are given to certain officials ; the occupier of a house is 
deemed to be the owner of any firearms found on his premises ; severe 
penalties are imposed, not only on the person who has an unlicensed fire- 
arm, but on the headman or peace officer who, believing him to have it, 
fails to inform against him. Half the fine recovered from an offender 
may be paid to the informer. 

Canien (No. 9). — ^The law relating to vehicles carrying passengers and 
goods for hire, to the use of lamps on vehicles at night, and to the ''rule of 
the road," is amended and consolidated. 

Irrigation (No. 10). — ^The Irrigation and Paddy Cultivation Ordinances, 
1889 and 1892, are amended. The obstruction of irrigation works, the 
waste of water obtained from them, and its unlawful use are all made 
offences; and jurisdiction is given to the village tribunals to deal with 
them. 

PouoDi (No. 1 1). — Regulates the possession and sale of poisons. The 

Principal Civil Medical Officer of the Island is authorised to add from time 

to time to those enumerated in the schedule. Government agents are to 

issue licences for the sale of poisons (in which all preparations of opium are 

included). The unlicensed sale of these is prohibited under pain of a heavy 

fine. 

Curenoy (No. 13). — ^This measure will probably have important economic 

effects. It restores gold coin to the position it held in the Island thirty years 

ago as legal tender* 

Fiieunu (No. 17). — The sale of firearms is prohibited without a licence 
costing fifty rupees per annum. 

Bevised Edition of Statutes (No. 18).— The latest revised edition of the 
Legislative Enactments (ed. 1901 by Herbert White and H. A. Loos) is 
legalised. 

Befinitioii of Terms, eto. (No. 21). — ^The signification of the word "sign " 
is extended so as to cover the mark of a witness who is unable to write. 
Clause 5 lays down the principle that the repeal of a law which had itself 
repealed another law cannot be deemed to have revived the latter without 
some express provision to that effect. Clause 8 provides against the con- 
tingency of an offender being liable to the operation of two or more laws ; in 
this case he is to be prosecuted and punished under either or any, but not 
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both those laws. A later section makes the law relating to the head of a 
department apply to his subordinates in the performance of lawful duties 
attached to the office. Similarly the successors of the officers of a corpora- 
tion having perpetual succession are brought within the operation of the 
law applying to the officers only. Certain authorities are granted the power 
of making rules ; the maximum penalty for the breach of these is fifty rupees, 
recoverable in the same manner as a police court fine. These rules must 
be published in the Government Gazette^ and must be in accordance with 
the laws for the time being in force. 

Appeals (No. 23). — ^This Ordinance amends the Civil Procedure Code, 
1889. When two judges of the Supreme Court hearing an appeal do not 
agree, the appeal is to be re-heard by three judges, except where the appeal 
is from the decision of a judge of the Supreme Court sitting alone, and, 
in that case, the original judgment is to be affirmed. If all the judges 
hearing an appeal are unanimous, they shall pronounce their judgments in 
order of seniority, beginning with the senior judge, but if not, in the reverse 
order. Any judgment from which appeal is intended to be taken to his 
Majesty in Council must be reviewed by three judges of the Supreme Court ; 
security for the payment of costs of the hearing in the review must be given 
by the appellant, who must apply for a hearing in review within two months 
after judgment 

The Supreme Oout (No. 24). — An addition is made hereby to the 
Supreme Court Bench ; in future it is to consist of one Chief Justice and 
three Puisne Justices (instead of two as hitherto). In criminal cases the 
Chief Justice is granted discretionary powers, whereby a party committed for 
trial before the Supreme Court may be granted a trial before three judges of 
that court and a jury. Finally, the Chief Justice is empowered to order 
the hearing of any case brought by way of appeal to the Supreme Court 
before all four judges. In the event of an equal division of opinion, that 
of the Chief Justice and one other judge is to prevail. 

Begistration of Dogs (No. 25). — Climatic conditions engendering the 
growth of rabies have given rise to this measure. All dogs have to be regis- 
tered, and their owners must obtain and hold certificates of registration* 
Provision is also made for the destruction or disposal of stray dogs. 



2. STRAITS SETTLEMENTS. 

[Contributed by Walter Napier, Esq., Member of the Legislative 

Council, D.C.L.] 

Ordinances passed — 21. 

Foreshore and Sea Bed (No. i.)— From time to time grants had been 
made by the Colonial Government in the name of the Crown of portions of the 
foreshore and sea bed of the Colony for the making of wharves, reclamation 
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and other purposes. No thought having been given to the rights of the 
public the grantees assumed that they had acquired the land free from any 
such rights. The question arising when it was proposed to make a further 
giant to the Tanjong Pagar Dock Co., Ltd., the English law officers were 
consulted and having advised legislation, the Ordinance under review was 
passed. Under it (i) former grants are to be deemed valid conveyances 
of the foreshore or sea bed free from all public rights, and (2) power is given 
to the Governor to make leases for any term not exceeding ten years. Before 
any lease is granted notice is to be given in the Government Gazette, and 
after objections have been heard, only foreshore or sea bed may be leased 
which may be declared by the Governor in Council not to create a substantial 
infringement of public rights. Each lease must state the purposes for which 
it is required, and its effect is to convey the land free from all public rights 
so far as is necessary for carrying out such purposes. 

Land Improvement. — No. 2 provides a procedure whereby improvements 
to agricultural land such as irrigation or rain works may be carried out by the 
Government Full opportunity is given to the proprietors of the land to be 
affected, of expressing their assent or dissent from any scheme, and should 
the Governor in Council decide to carry out any improvements, they are 
effected under the supervision of the Colonial Engineer. The cost of the 
works is apportioned between the proprietors, who repay by ten yearly 
instalments — ^the subsequent maintenance of the works being paid for by a 
small annual sum charged on the land. 

No. 5 consolidates and amends the Ordinances making provision for 
the granting of pensions to the widows and orphans of persons employed 
in the service of the Colonial Government. 

MftlaocR Customary Lands Transfer (No. 7).— The position of Malacca 
has differed materially from that of the other Settlements in that when 
it came under British rule it had a fixed population largely Malay, whilst 
they were practically uninhabited. The country land in Malacca was held 
by a customary Malay tenure — the land belonging to the State or to grantees 
from it, whilst the tenant had to pay to the State or the grantee a portion 
of the produce in kind (nominally one tenth), and had to give without 
payment his labour to an extent which was undefined It was not until 
1886 that the last of the grantees were bought out and this tenure placed 
upon a satisfactory footing. In that year the Malacca Lands Ordinance, 1886, 
was passed, and the rights and liabilities of the holders of the customary 
lands were defined. Under that Ordinance, as subsequently amended, the 
customary land holder is liable (i) to payment of a rent which is not to 
exceed one-tenth of the value of the produce which the land may be fairly 
estimated to yield in an average year ; (2) to give his services, free, for the 
performance of such works and duties for the common benefit of himself and 
the other customary land holders of his district as have hitherto been 
customary; and (3) to prepare the "Sawah" (irrigated rice fields) for planting, 
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and to plant the rice simultaneously with the other customary land holders 
of his district. Upon the death of a customary land holder being a 
Mohammedan, his land is not to pass under his will or to his next of kin, 
but is to descend according to Mohammedan law as varied by local custom 
(if any). The object of the Ordinance under review is to provide a simple 
system of transfer and registration of title to these customary lands. A 
declaration of a transfer or mortgage before the Collector of Land Revenue 
is substituted for a conveyance or mortgage by deed, and a registration of 
title provided, which is to be conclusive except in cases of fraud. 

OMUe, — No. 13 enables the Governor in Council to regulate the transit 
of cattle and other live stock by sea. 

Lepen. — No. 16 amends the law with regard to lepers. In the main it 
is concerned with mere details, but it contains one important section (dictated 
by the recent decision of the English College of Physicians, which finally 
dispelled any doubts as to the contagious nature of the disease) which 
empowers a magistrate if he is satisfied that any leper is not maintained in a 
state of isolation from the general public to order his detention in a Leper 
Asylum. 

Civil Prooedure (No. 21). — ^A considerable amount of business is done 
in Singapore and Penang by absentee persons and firms through agents, and 
frequently if any dispute arises a difficulty is experienced in taking legal 
proceedings against the principal. To remedy this defect the following 
section has been passed : — 

(i) In a suit relating to any business or work against a person who does not 
reside within the Colony or who is absent from the Colony service of a writ of 
summons for service within the jurisdiction on any manager or agent having at the 
time of service personally the control or management of such business or work for 
such person within the Colony shall be deemed good service whether such person 
be a British subject or not 

(ii) For the purposes of this section the master and the agent of a ship shall be 
deemed to be the agent of the owner and charterer of such ship. 

In case of non-appearance the plaintifi' may apply for leave to enter final 
or interlocutory judgment upon notice to the person having at the time of 
service the control or management of the defendant's business, and the Court 
may give such leave or order personal service on the defendant, or extend the 
time for appearance, or make such other order as it thinks fit. 



3. MAURITIUS. 
[Contributed by His Honour Mr. Justice Wood Renton.] 

Stamp Datj on Bharea. — No. 9 of 1901 provides that the stamp duty 
imposed by item 7, schedule B. of No. 2 of 1869, as amended by No. 15 of 
1900, shall be levied in the case of r^stration in the books of any company. 
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of shares accruing to the heirs and legal representatives of a deceased 
shareholder. 

Merohant Shipping. — No. 10 of 1901 extends Ordinances No. 5 of 
1874, and No. 40 of 1897-8, which provide for the survey and detention 
of British and foreign unseaworthy ships, to cases of undermanning. 

Colonial Stock. — No. 13 of 1901 enables advantage to be taken of the 
Colonial Stock Acts, 1877-1900 in respect of the investment of trust funds 
in Mauritius Governmental securities, (i) by providing in compliance with 
the order of the commissioners of the Treasury, dated December 6th, 1900, 
for the payment of money adjudged due to stock holders by the final 
judgment of any Court of competent jurisdiction in the United Kingdom 
forthwith, by the Auditor-General on the certificate of the Crown Agent, 
and (2) by placing on record, in compliance with the same order, a formal 
expression of the opinion of the Colonial Government, that any Colonial 
legislation which appears to the Imperial Government, to alter any of the 
provisions affecting the stock to the prejudice of the stock holder, or .to 
involve a departure from the original contract in regard to it, would properly 
be disallowed. 

Sates and Taxes. — No. 18 of 1901 provides for the recovery by attach- 
ment of rates and taxes due to Government, the municipality, and the 
commissioners of townships. 

Mortgages. — No. 19 of 1901 imposes on the conservator of mortgages, 
in addition to the preservation of mortgages, the duties (i) of transcribing 
transfers of property and other deeds of a similar character, (2) of levying 
the fees accruing to the Treasury in respect of his office, and (3) of keeping 
besides the register prescribed by the Code Civil, a "repertoire" — viz, 
an analytical summary of all inscriptions, erasures, and other transactions. 
The legal effect of an inscription is to be limited to ten years. The 
Ordinance regulates the security to be furnished by the conservator on 
taking office. 

Crown Lands. — By No. 21 of 1901, the lease of the right of shooting, 
etc., on Crown lands may be put up to auction. The lease is to be for 
a period of seven years. 

Penal Code. — No. 22 of 190 1 — amending the Penal Code of the Colony — 
punishes by imprisonment not exceeding a year, and fine not exceeding 
Rs. 1000 : (i) outrages against morality and religion by words spoken in 
public, or writings, engravings, pictures, etc.; (ii) instigation by similar 
means to contempt or hatred of the person of the King, the Royal 
Family, the Governor, or the Government of the Colony, or of Great 
Britain ; (iii) instigation to disobedience or resistance to the laws ; 
(iv) defamation by the means enumerated supra under (i). ''Decently 
expressed" criticism on religious subjects is not an ofience under (i); 
nor is it an ofience under (ii), or (iii), to contend that the King or 
Governor has been mislead or mistaken, to point out errors and defects 

17 
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in the Government or constitution, or to urge agitation with a view to 
alter the law. "Defamation" under (iv) includes any imputation on the 
honour, character, or reputation of a deceased person if calculated "to 
throw discredit on, or be hurtful to, the feelings of the family or relatives 
of the deceased" Fair and dond fide comments and criticism are 
protected. The owner or editor of any newspaper is bound under a 
maximum penalty of Rs. 500 to publish a reply from any person attacked 
in its columns, within three days; or in the next number if the paper is 
not a daily one. The insertion is to be in the same type and place as 
the original article, and is to be made without charge if it do not exceed 
twice the length of the article. In that case the extra is to be charged 
for at advertisement rate. No prosecution for defamation is to lie against 
(i) the president or any member of the Council and Government for anything 
said or written by him in that capacity, in council or any committee thereof; 
(ii) any judge or magistrate, member of the Parliament, barrister or advocate, 
witness or party, for anything so said or written officially, or in the course 
of judicial proceedings. Penalties are also prescribed for criminal intimida- 
tion, insults and malicious denunciation in writ. 

No. 23 of 1 90 1 regulates certain questions of jurisdiction and procedure 
in cases of defamation. 

Quarantine. — No. 24 of 1901 consolidates and amends the quarantine 
laws. 



4. HONG-KONG. 

[Contributed by Frederick H. M. Corbet, Esq., and Richard 

F. Honter, Esq.] 

Ordinances passed — 37 (between February 7th and December 27th, 1901). 

Defenoa Contribntion (No. i).— This Ordinance replaces that of 1896 ; 
20 per cent of the Colonial revenue is appropriated for the purpose of 
Imperial Defence, but the sum paid by way of percentage shall not exceed 
the cost of the local garrison. 

Bankruptcy (No. 2). — The act of bankruptcy on which a petition is 
to be founded may be committed, according to this Ordinance, either by 
a partner or the manager of a firm in the course of its business. A receiving 
order against the firm in its name will be sufficient for all purposes, and 
will affect both the joint and separate properties of all the partners. The 
fact that all these are not British subjects or not ordinarily resident in 
the Colony will not prejudice creditors' rights in bankruptcy proceedings. 

Indecent Assaults (No. 3). — The criminal law on these offences is 
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amended by this Ordinance. Two years with or without hard labour are 
prescribed as the maximum penalty for the attempt to commit or the 
commission of any act of gross indecency by a male with another male. 
The consent of a young person under thirteen years will be of no avail 
against a charge of indecent assault 

Fusion of Law and Equity (No. 4).— By this Ordinance ss. 24 and 35 
of the Supreme Court of Judicature Act, 1873, are re-enacted and made 
a part of the law of the Colony. 

Code of Civil Piooedure (No. 5).— The first two parts deal with actions 
general and special ; the next two treat of provisional remedies and appeals. 
Part V. is a collection of rules concerned with business in chambers, the 
sittings of Court, questions of time, temporary provisions, and matters of 
minor import. On the occurrence of cases for which no provision has 
been made by this Ordinance, the rules of the English High Court of 
Justice are to apply, with the modifications necessitated by circumstances. 

Onttawiy (No. 6). — ^No person may be outlawed in civil proceedings 
nor shall proceedings to outlawry be taken by the Crown (42 & 43 Vict., 
c. 59, ss. 2, 3, and 4). Opportunity is taken to repeal a number of obsolete 
Ordinances. 

Inistoef (No. 7).— The laws relating to trustees are amended and 
consolidated. Provision is made for continuing the office of Official Trustee. 

Sating (No. 8). — This Ordinance amends and consolidates previous 
enactments. 

Libel and Slander (No. 9). — This Ordinance introduces into the Colony 
some of the recent amendments in the English law on this subject. 

Flogging (No. xo). — All previous Ordinances on this subject are amended. 
The Supreme Court is authorised to award this punishment in certain cases — 
for instance, where in the commission of the crime the prisoner was armed, 
or a felon against whom two previous convictions for felony were proved. 
The procedure for the execution of the punishment is also prescribed. 

Ibdioal Department (No. 11). — Misconduct, neglect, or breach of duty 
by subordinates in the Civil Medical Department is made punishable under 
this Ordinance by a fine. The Governor alone may remit the fine. The 
fund thus formed is to be utilised for the general benefit of the subordinate 
members of this department. 

Haturaliaation (No. 12). — In view of the publication of a new edition 
of the Statute Law of Hong-K<Mig, the numerous Ordinances passed for 
the naturalisation of persons as British subjects are repealed, the rights of 
the persons concerned being preserved and their names being recorded in 
a schedule to the present Ordinance. 

PuUio Health (No. 13). — Consolidates and amends the laws relating 
to public health. 

Befbrmatoxy Bolioola (No. 14).— This Ordinance does the same with 
regard to reformatory schools, giving police magistrates wide powers over 
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children habitually begging or receiving alms (even though under the 
pretext of selling) or faAbitually wandering, etc 

Intestaoy : United States Citiien (No. 19).— When a citizen of the United 
States dies intestate within the Colony, the nearest American Consular Officer 
is to be informed thereof; he is further granted the right of appearing in 
all proceedings on behalf of the absent heirs or executors. 

Gunpowder (No. 20). — This Ordinance reproduces some of the pro- 
visions of the Explosives Act, 1875. Gunpowder may not be manufactured 
within certain prescribed limits. A licence must be obtained for its manu- 
facture outside these limits. Hawking or sale in the public streets is 
forbidden. Special regulations control the storage of gunpowder. Govern- 
ment inspectors are appointed with power to visit and examine manufactories. 
Any obstruction of these officers in the performance of their duties renders 
the offender liable to a fine. In case of explosion or fire on any licensed 
premises, immediate notice of the accident and loss of life or personal 
injury must be given to the Captain Superintendent of Police. Magistrates 
are empowered to issue search-warrants on suspicion of the commission 
of an offence punishable under this Ordinance within any licensed premises. 

Crown LeafOB of Foreshore (No. 21).— All Crown leases of the fore- 
shore made before this Ordinance for purposes of reclamation are declared 
valid. The Governor is empowered to grant leases for harbour improve- 
ment, etc., and the benefit of commerce. Certain provisions must be made 
in every lease, such as the right of re-entry and a reservation of mines and 
minerals for the Crown. 

Stamps (Na 22). — ^AU the laws with reference to stamps and stamp 
duties are hereby amended and consolidated. 

Copyright (No. 24). — 25 & 26 Vict, c. 68, is incorporated in the law 
of the Colony. 

Weight! and Meafnre8.--No. 26 amends Ordinance No. 8 of 1885 
in respect of the examination of suspected weighing machines and the 
penalties for fraud in the use or sale of weights and measures. 

Hew Torritories Land Court (No. 27).— The Ordinance of 1900 created 
a Land Court for the settlement of disputes over land in the newly acquired 
territories. Further legislation being needed to facilitate its action, the 
Registrar of the Court is empowered to subpoena any person to appear 
before him and give information about land to which a claim has been 
made. Claims may be dismissed if the claimant is unable to define the 
boundaries of the land claimed to the satisfaction of the Court, or fails to 
prosecute his claim. The acquisition of land in the public interest by the 
Governor is legalised ; one of the functions of the Court is to decide and 
award the compensation due to persons thus dispossessed. 

Bepeal of Statute Law (No. 29). — ^Twenty-four Ordinances are hereby 
repealed wholly or in part ^6 & 37 Vict., c. 66, s. 25 (2), is made law 
in the Colony. 
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Bnilding^ (No. 30). — No stzxicture may be built exceeding in height 
one-And-a-half times the width of the street. Domestic buildings may not 
exceed four stories in height. Restrictions are imposed on the erection of 
balconies and verandahs. 

Herohant SMppmg (No. 31). — ^After many minor amendments in 
Ordinance No. 36 of 1899, a new set of rules dealing with the engagement 
and discharge of masters and engineers is enacted, and a new table of 
quarantine regulations is substituted for those in force under the earlier 
Ordinance. 

Trustee Seourities (No. 35). — ^This Ordinance is intended to bring Hong- 
Kong Government securities within the purview of the Trustee Act of 1893, 
and the orddr of the Lords of the Treasury dated December 6th, 1900, 
prescribing provision by Colonial legislation for the payment of sums 
becoming due to holders of local stock. On the adjudication by an English 
Court of a sum payable in respect of Hong-Kong Government securities, 
the Crown Agents for the Colonies are empowered to pay it out of the 
funds entrusted to them for this purpose. 

Tramway (No. 36). — Powers are given under this Ordinance to the 
Hong-Kong Rope Manufacturing Company to construct and maintain a 
tramway for the purpose of goods traffic. 

Ohinete Emigrants (No. 37). — ^The Chinese Emigration Consolidation 
Ordinance of 1889 is hereby amended. No Chinese emigrants excepting 
first and second class passengers are allowed to embark unless they have 
lodged at a licensed boarding-house forty-eight hours previous to examination 
by the Emigration Officer. The greatest precautions are taken in licensing 
such houses. The keeper of a licensed boarding house must enter into 
a bond in a large sum, and must further have the support of two approved 
sureties. Returns must be made to the Registrar-General by these keepers, 
giving full particulars of every intending male emigrant under sixteen years 
of age, and every intending female emigrant. A new schedule of rules is 
substituted with reference to Chinese passenger ships proceeding on voyages 
of not more than thirty days' duration. 
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IV. AUSTRALASIA. 

I. COMMONWEALTH OF AUSTRALIA. 

[ConMMed by A. R. Butterworth, Esq.] 
Acts passed — Public, 17. 

Xntroduotay ObMrvationa. — It was to be expected that die work of the 
first Session of the first Parliament of the Commonwealth of Australia 
should lead to the passing of Statutes of primaxy importance, and the result 
accords with expectation. Four of the seventeen Acts passed in 1901 
are Consolidated Revenue Acts. Among the remaining thirteen are important 
Acts dealing with the Interpretation of Acts (No. 2), Audit (Na 4), Customs 
(No. 6)— an Act of 277 clauses, containing elaborate provisions for the 
collection of duties, etc., and a list of *' prohibited imports " — Excise (Nos. 7, 
8, 9), the Service and Execution of Process, civil and criminal, throughout 
the Commonwealth (No. 11), the Postal and Telegraph Services (No. 12) — 
an Act which stipulates that only white labour shall be employed in the 
carriage of Australian mails — the Acquisition of Property for Public Purposes 
(No. 13) — an Act drawn somewhat on the lines of the Imperial Lands Clauses 
Consolidation Act, 1845 — ^^ finally two Acts which are of perhaps more 
general interest than any of the others : — an Act for the restriction, and in a 
few years the prohibition, of the introduction of labourers from the Pacific 
Islands (No. 16) — an Act which is causing, and is likely to cause in the 
immediate future, considerable agitation in Queensland, the State principally 
affected by it — and the Immigration Restriction Act (No. 17), founded on the 
well-known Natal Act of 1897, but more sweeping still in its provisions. 

laterpiretation (No. 2). — ^The provisions of this Act follow in the main 
those of the Imperial Interpretation Act, 1889, and possess the advantage of 
not having to distinguish between past and future Statutes, but apply to all 
Acts of the Commonwealth Parliament (s. 2). The Act also adopts some of 
the special provisions of the New South Wales Interpretation Act of 1897 
(No. 4).^ Distance is to be measured, not, as under the latter Act, according 
to the nearest route ordinarily used,' but, as under the Imperial Act, in a 
straight line on a horizontal plane (s. 35). " Person " is to include a " body 
politic " as well as a body corporate — an enactment which may possibly con- 
duce to strange results. " Land " is to include " messuages, tenements and 
hereditaments, coq>oreal and incorporeal^ of any tenure or description " — ^a 
definition which, by ignoring the fundamental distinction that runs through 
all our law of real property between lands on the one hand and incorporeal 

' As to this Act, see this Journal, vol. L, 1899, p. x 1 1. 
' See observations on this provision, ilrid. 
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hereditaments on the otber, seems likely to lead to much confusion.^ The 
"financial year" is made to end on June 30th, not, as in England, on 
March 31st (s. 22). Where time is referred to, '' such time shall, unless 
it is otherwise specifically stated, be deemed in each State or part of the 
Commonwealth to mean the standard or legal time in that State or part " 

(s. 37). 

Audit (No. 4). — ^This Act provides for the appointment of an Auditor- 
General and other officers, for the keeping of the public account with a 
bank, the regulations to be observed before public money can be withdrawn, 
the adjustment of accounts of the various States by the Treasurer's transferring 
money from one bank to another, the audit and inspection of accounts, 
returns and vouchers, the publication of quarterly and yearly statements, and 
of the yearly report of the Auditor-General, which is to be laid before 
Parliament Provision is also made for keeping a separate account in the 
Treasury of a Loan Fund and also of a Trust Fund ; for imposing penalties 
for offences ; and for enabling the Governor-General to make regulations for 
carrying out the provisions of the Act. 

Evidenoe (No. 5). — ^This Act, to be cited as the State Laws and 
Records Recognition Act, 1901, provides for judicial notice being taken 
by all Courts within the Commonwealth of all State Acts of Parliament, 
and of certain seals and signatures, and for the proof in such Courts of 
certain documents, matters, and judicial proceedings. " Courts within the 
Commonwealth'' include all Courts exercising federal jurisdiction, the 
Inter-State Commission when sitting as a Court, and all Courts of the 
several States and parts of the Commonwealth (s. 2). By s. 8 " whenever 
by any State Act at any time in force in any State (a) any public document ; 
or {b) any record required by law to be kept of any public document or 
proceeding ; or {c) any certified copy of any public document or by-law 
or of any entry in any public register or book is admissible in evidence for 
any purpose in that State, it shall be admitted in evidence to the same 
extent and for the same purposes in all Courts within the Commonwealth, 
if it purports to be sealed" or stamped or signed as directed by such 
State Act, without any further proof, in every case in which the original 
document could have been received in evidence. The effect of this enact- 
ment would seem to be to adopt throughout the Commonwealth the 
widest provision made in any individual State as to the admission in evidence 
of such a document provided the State Act directs that it should be sealed, 
stamped or signed. Such a provision, however, as that contained in the 
New South Wales Evidence Act, 1898, No. 11, s. 19,* whereby evidence 

Mt is true that a similar definition of " land ** has been given in earlier Acts of various 
Australian States, but this fact does not remove the objection to it Such a definition 
in a general Interpretation Act seems likely to lead to more confusion than if it were 
contained only in such Acts as those dealing with the transfer of land, although in these 
also it can hardly fail to raise points of construction very difficult of solution. 

* This section will be found set out in full in this Journal, vol. i., 1899, pp. 498-499. 
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of any written law of anj State, British or foreign, may be given by 
producing a printed copy in a volume of such law, purporting to be published 
by the authority of the Government of such State, but not requiring such 
a document to be sealed, stamped, or signed, is not within the terms of 
the present enactment The expression in this and the following section, 
** at any time in force in any State,** appears not to be a very happy one, 
as it is wide enough to cover a repealed State Act ; but it is presumed that it 
is intended to be equivalent to " for the time being in force in any State." 

CnftODif (No. 6). — ^This Act of 277 sections is divided into seventeen 
parts, and deals with the customs generally. Part IV., relating to the 
importation of goods, has four divisions: (i) prohibited imports; (2) the 
boarding of ships; (3) the report of the cargo; (4) the entry, unship- 
ment, landing, and examination of goods. The importation of prohibited 
articles is forbidden under a penalty of ;^ioo (s. 50), and prohibited 
imports include the following: Articles infringing copyright existing in 
the King's dominions, of the existence and date of expiration of which 
written notice has been given to the Minister administering the customs 
by or on behalf of the proprietor of such copyright ; goods manufactured 
or produced wholly or in part by prison labour, or which have been made 
within or in connection with any prison, gaol, or penitentiary; tea, either 
exhausted, or adulterated, or unfit for human use, or unwholesome ; 
oleomargarine, butterine, or any similar substitute for butter, unless coloured 
and branded as prescribed ; all goods the importation of which may be 
prohibited by proclamation ; goods having thereon or therewith any false 
suggestion of any warranty, guarantee, or concern in the production or 
quality thereof by any persons, public officials, Government or country; 
and mineral oil and mineral spirits, unless imported under and subject 
to such restrictions as may be declared by proclamation (s. 52). No spirits, 
opium, tobacco, snuff, cigars, or cigarettes are to be imported except in 
packages as prescribed (s. 53). Provision is made for the examination 
and analysis of imported tea (s. 54). All goods lawfully prohibited to be 
imported in any State are as regards that State to be prohibited imports 
(s. 55). Lists of copyright books of which due notice has been given 
under s. 5 a are to be open to public inspection at the principal ports 
(s. 57). The Act contains special provisions respecting the boarding of 
ships, the places they may enter, and their removal before discharging 
the cargo (ss. 58-63); and the report to be made by the master to the 
Collector by delivering an inward manifest, and the questions to be answered 
and the documents to be produced by him (ss. 64, 65). 

Part V. (ss. 78-110) deals with the warehousing of goods, and Part VI. 
(ss. X I X-126) with exportation. The exportation of the following goods may be 
prohibited, either generally or to any particular place : "All aritis, explosives, 
military and naval stores the export of which is prohibited by proclama- 
tion, including any article which the proclamation shall declare to be military 
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or naval stores, or to be capable of being converted into them or of being 
made useful in increasing the quantity thereof" (s. 112). "Ships' stores, 
whether shipped in ports beyond the seas or in the Commonwealth, unless 
entered for home consumption, or except as prescribed, shall only be 
used by the passengers and crew and for the service of the ship and after 
the departure of such ship from her last port of departure in the Com- 
monwealth" (s, 127). Respecting the alteration of duties, the following 
provision is made by s. 152 : — 

''If, after any agreement is made for the sale or delivery of goods 
duty paid, any alteration takes place in the duty collected affecting such 
goods before they are entered for home consumption, then in the absence 
of express written provision to the contrary the agreement shall be altered 
as follows : — 

" (a) In the event of the alteration being a new or increased duty, the 
seller after payment of the new or increased duty may add the difference 
caused by the alteration to the agreed price. 

" (d) In the event of the alteration being the abolition or reduction of 
duty, the purchaser may deduct the difference caused by the alteration from 
the agreed price. 

**(c) Any refund or payment of increased duty resulting from the 
alteration not being finally adopted shall be allowed between the parties as 
the case may require." 

In the case of ad volerem duties " the value shall be taken to be the fair 
market value of the goods in the principal markets of the country whence 
the same were exported in the usual and ordinary commercial acceptation of 
the term and free on board at the port of export in such country, and a 
further addition often per cent, on such market value " (s. 154). 

" Whenever the Collector has a doubt as to the accuracy of the declared 
value of dutiable goods, he may detain such goods and assess the value 
thereof. Should the owner object to the value so assessed, he may request 
that the value may be ascertained by experts in manner prescribed. Should 
the owner refuse to pay the duty as assessed by the Collector or ascertained 
by experts, the Collector may sell the goods. The provisions of this section 
shall not apply in cases where the Minister is of opinion that any evasion 
of this Act has been committed or attempted " (s. 158). 

" (i) For the protection of the revenue against the under-valuation of goods 
subject to ad valorem duties, any goods entered as of a specified value may, 
at any time before sale and delivery to a person who shall prove to the 
satisfaction of the Collector that he purchased and took delivery in good 
faith and without any knowledge of the entry, and subject as may be 
prescribed, be purchased by the customs at their declared value with an 
addition of ;^io per cent on the amount of such value. (2) The purchase 
shall be effected by the seizure of the goods by an ofiScer and written 
notice of the seizure given to the owner " (s. 161). 
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Part IX. (ss. 168-174) deals with drawbacks, and proiddes that *' draw- 
backs of import duty may be allowed on exportation in respect of such goods 
(other than spirits, wine, beer, tobacco, cigars, cigarettes, and opium) to such 
amount and in such manner as may be prescribed " (s. 168). 

The remaining parts relate to the coasting trade, agents of owners of 
goods, the powers of officers acting under the Act, penal provisions, prose- 
cutions, the settlement of disputes, regulations, and miscellaneous matters. 

Szoiie (Nos. 7, 8, 9). — ^These three Acts relate to excise. The Excise 
Act (No. 9) deals with excise generally, providing for administration, the 
licensing of manufacturers, excise supervision and control, and the punish- 
ment of offences by forfeiture and penalties. No person is to produce 
'' material " for the purpose of sale or manufacture unless he is r^^tered 
as a producer (s. 25), and "material" includes all material used in the 
manufacture of excisable goods— />., goods in respect of which Parliament 
imposes excise duty — and declared by proclamation to be material (s. 4). No 
fees are to be charged for the registration of producers or dealers under the 
Act, but licence fees shall be as prescribed (s. 14). The fees prescribed by 
Schedule VIII. for a factory licence are for the manufacturing of tobacco, 
cigars, cigarettes, and snuff. 

The Beer Excise Act (No. 7) and the Distillation Act (No. 8) expressly 
incorporate the greater part of the provisions of the Excise Act These 
Acts provide for the licensing of brewers and distillers, and the supervision 
and regulation by excise officers of breweries and distilleries respectively, 
and the computation and payment of duty, and declare the powers of 
excise officers. Offences as to illicit stills and spirits are punishable by fine 
not exceeding ^500. 

Process (No. 11). — ^The Service and Execution of Process Act, 1901, 
provides for the service and execution throughout the Commonwealth of 
the civil and criminal process and the judgments of the Courts of the States 
and of other parts of the Commonwealth. Three Acts of the Federal 
Council of Australasia^ are repealed (s. 2) — ^viz., the Australasian Civil 
Process Act, 1886 ; the Judgments Act, 1886 ; and the Testamentary Process 
Act, 1897 — and the main provisions of the two former Acts are re-enacted. 
A writ of summons issued out of any Court of record of a State may be 
served on the defendant in any other State (s. 4). The time limited for 

' The powers of this extinct body were transferred to the Parliament of the Common- 
wealth by the Constitution Act, 1900, s. 51 (zxxviii.). The small interest taken in the 
Statutes of the Federal Council affords a curious comment on its legislative labours. 
In the review of legislation for 1897 in this Journal, vol. L, 1899, no reference is made 
under Australasia to any legislation by the Federal Council, an omission not much to be 
wondered at, as its Acts have received scant recognition in Australia itself. The 1890 
edition of the Victorian Statutes in seven large volumes contained the seven Acts of the 
Federal Council which had up to January, 1891, been passed, but the later Acts were 
not published in the sessional volumes of the Victorian SUtutes, nor it is believed in 
those of any other Colony. 
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appearance, if the writ is issued or to be served in Western Australia or in 
the Northern Territory, is forty-five days, otherwise thirty days (s. 8). Any 
defendant served under the Act may apply for an order, which the judge 
may make, compelling the plaintiff to give security for costs (s. 10). Provision 
is made for the plaintiff to obtain leave to proceed on default of appearance 
(s. 11). A summons for a criminal offence, punishable by indictment or 
summarily, sworn to have been committed in one State may be served in 
another State on the person charged (s. 15) ; and a subpoena or summons 
issued in one State to a witness to appear in a civil or criminal proceeding 
may, upon proof that his testimony is necessary in the interests of justice, 
by leave on such terms as the Court, judge, or magistrate may impose, be 
served on the witness in any other State ; and if he fails to attend, on proof 
of due service and that reasonable expenses were tendered, a warrant for 
his apprehension may be issued (s. 16). A writ of attachment for contempt 
or disobedience of an order of a Court of record of one State may be 
executed in another State, by leave of a judge of the High Court or of a 
judge of the Supreme Court of such other State (s. 19). Where a judgment 
is given in one State, provision is made for registering and enforcing it in 
another State (ss. 20-26). Authority is given to the Governor-General to 
make regulations for carrying out the provisions of the Act (s. 28). 

Post and Telegraph (No. 12). — This Act, which came into force on 
December ist, 1901 (s. i), contains 159 clauses, and is divided into nine 
parts, as follows : I. — ^General (ss- 3-65) ; II. — Conveyance of mails 
by ships (ss. 66-73) ; III. — Money orders and postal notes (ss. 74-79) ; 
IV. — Telegraphs (ss. 80-96) ; V. — Regulations (s. 97) ; VI. — Penalties 
(ss. 98-139) ; VII. — Protection of telegraph lines from injurious affection by 
electric lines or works (ss. 140-150); VIII. — Legal proceedings (ss. 151-156); 
IX. — Notice and limitation of actions (ss. i57-i59)> 

The Act repeals twenty-one Post and Telegraph Acts of the several 
States, but preserves existing regulations and rates and charges (s. 2 
and Schedule L). It gives the control of the postal and telegraphic services 
of the Commonwealth to the department of the Postmaster-General, in 
whom the administration of the Act is vested (ss. 4, 5). S. 16 enacts 
that— 

''(i) No contract or arrangement for the carriage of mails shall be 
entered into on behalf of the Commonwealth unless it contains a condition 
that only white labour shall be employed in such carriage. 

^* (2) This condition shall not s^ply to the coaling and loading of 
ships at places beyond the limits of the Commonwealth." 

Railways and tramways must carry mails when required, for which pay- 
ment is to be made according to agreement, or in default of agreement 
as settled by arbitration (ss. 17, 18). 

Postage of one penny is to be charged on letters not over half an 
ounce forwarded fy or addressed to seamen on actual service in the KiAg's 
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Navy or Marine Defence Force of any British possession, or to a non- 
commissioned officer or man on actual service in the King's Regular 
Forces or permanent Land Force of any British possession, [Mrovided it 
" bears on its face " certain particulars ; but the section does not apply 
to the letters of "a commissioned or warrant officer in the Land or 
Marine Forces or a midshipman in the Marine Forces" (s. 21). The 
definition of a newspi4)er is very wide. It must consist " in substantial 
parts of news and articles relating to current topics, or of religious, technical, 
or practical information," and be published in numbers at intervals of not 
more than one month ; while a supplement must consist " in substantial 
part of reading matter other than advertisements " or of engravings, etc.^ 
(s. 28). Newspapers must be registered in order to be posted as such, 
and a publication may be removed from the register if " by reason of the 
proportion of advertisements to other matter therein, or for any other 
reason," it is not within the description given ; an appeal against such 
removal lying to a judge (s. 29). Provision is made for the issue of postage 
stamps (ss. 30-36), the registration of letters, etc. (s. 38), and for dealing 
with postal articles generally. Part VII. of the Act places restriction upon 
works for the generation, use, or supply of electricity whereby any 
Government telegraph line may be injuriously affected. 

Property for Pablio Purposes Aequiaition (No. 13).— This imporunt 
Statute of sixty-three sections is divided into six parts as follows: I. — 
Preliminary (ss. 1-2); 11. — Mode of acquisition of land (ss. 3-12); III. — 
Compensation (ss. 13-29) ; IV. — Mortgages, charges, and leases (ss. 30-44) ; 
V. — Acquisition of property from a State (ss. 45-48) ; VI. — Miscellaneous 
(ss. 49-63)- 

Part II. empowers the Governor-General to agree with the owners (which 
includes "any person who under this Act is enabled to sell or convey land " : 
s. 2) "of any land required for any public purpose, and with any State where 
such land is Crown land of the State, for the absolute purchase by the 
Commonwealth for a consideration in money or its equivalent of such land, 
or for the exchange of such land for any land of the Commonwealth " (s. 3) ; 
and also to acquire land compulsorily. S. 4 (adopting ss. 7 and 8 of the 
Imperial Lands Clauses Consolidation Act, 1845) empowers parties under 
disability to sell and convey land to the Commonwealth for the purposes 
of the Act, and to make agreements for that purpose, and to release land 
from, and agree for the apportionment of, any rent-charge or incumbrance. 

SS. 6 to 12 provide for compulsory acquisition. The Governor-General 
may by notification declare that the land has been acquired (s. 6), and upon 
the publication of such notification in the Gazette^ the land described shall 
vest in the Commonwealth, freed and discharged firom all trusts, obligations, 

*By the British General Postal Regulations a publication to be registered as a 
newspaper in the United Kingdom must be published in numbers at intervals of not 
more than seven days, and a supplement may consist of advertisements. 
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interests, easements, etc. (s. 7). In certain cases either House of Parliament 
may declare such notification to be void, and in such case the land shall be 
deemed not to have vested in the Commonwealth (s. 12). The owner of 
private land, or a State in respect of Crown land, shall be entitled to com- 
pensation (s. 9). S. 10 enacts that — 

"(1) For the purpose of constructing any underground work, land under 
the surface may be acquired under this Act without acquiring the surface. 

'' (2) In such case no compensation shall be allowed or awarded unless 
(a) the surfoce of the overlying soil is disturbed ; or (d) the support to such 
surface is destroyed or injuriously affected by the construction of the work ; 
or {c) any mine, underground working, spring, reservoir, dam or well in or 
adjacent to such land is thereby injuriously affected." 

This section appears to provide very inadequate compensation, and may 
lead to grave injustice. In some cases the owner may be deprived of 
property of great value underneath the surface, yet if it is not a " mine," or 
" underground working," etc., he may be left without compensation. It is 
obvious too that his land may be injuriously affected to the extent of thousands 
of pounds in ways for which this section makes no provision, and again he 
will be allowed no compensation. At the date of the notification, he may 
contemplate erecting a warehouse, or placing heavy machinery upon the 
land, but after the notification he will apparently not be entitled to support 
for such works, or to compensation for the loss of such support, unless the 
support to the surf cue is destroyed or injuriously affected. 

Part III. deals with claims for compensation (ss. i3-i4)> the determination 
of the amount of compensation (ss. 15-19), and the payment and application 
of the purchase money or compensation (ss. 20-29). From s. 13 it appears 
that no notice need be given to the owner until after the notification which 
vests his property in the Commonwealth has been published in the Gazette \ 
and if he be absent from Australia or cannot be found, a copy of the 
notification with a plan of the land left with the occupier, or (if there is no 
occupier) affixed to some conspicuous part of the land, is sufficient notice to 
the owner. The Act therefore provides for nothing like the "notice to 
treat" under the Lands Clauses Consolidation Act, 1845 \ ^^^ ^^ option rests 
with the Government whether they treat with the owner to purchase the land, 
or take it compulsorily from him, not necessarily giving him any notice of 
the transaction until after they have acquired his land. Where the right to 
compensation or its amount is in dispute, the claimant may bring an action 
in the High Court, which shall be tried by a justice without a jury (ss. 15, 16). 
S. 17 enacts that — 

" (i) Unless the justice otherwise orders, if the judgment ... is for a 
sum equal to or less than the amount of the valuation notified to the 
claimant, the claimant shall pay the costs of the action, but if for a greater 
sum or if for any sum where the right to any compensation is disputed, the 
Commonwealth shall pay such costs. 
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*' (3) If the judgment or award is for a sum one-third less than the 
amount of the valuation, the claimant shall pay the costs of the action. 

" (3) The justice before whom the action is tried shall in no case have 
power to direct a reference to arbitration, except by consent of the parties. 

" (4) Either party to the action may move for a new trial or to set aside 
the finding in accordance with the practice of the High Court." 

Where the valuation of the claimant's interest and of the damage does 
not exceed ;^i,ooo, the compensation shall, if the claimant so desires, be 
settled by arbitration ; and if the sum awarded is one-third less than that 
claimed, all the costs are to be borne by him (s. 18). 

Under Part V., where any Crown land of a State is acquired under this 
Act, or shall in future be acquired under s. 85 of the Constitution Act, the 
State shall, subject to the Constitution, be entitled to compensation for 
its value ; but ''the State shall not be entitled to compensation in respect of 
the loss of any rights of dominion, taxation, or revenue, or in respect 
of the severance of such land from any other land of the State, or in respect of 
any injury to any other land of the State" (ss. 45, 47). 

Under Part VI., "the Minister, and all persons authorised by him, may 
enter upon the land of any person and the Crown land of any State, and may 
make surveys, take levels, sink pits, examine the soil, and do anything 
necessary for ascertaining whether the land is suitable for any public purpose," 
compensation being paid to the occupier for any damage done (s. 49). The 
Commonwealth may dispose of superfluous land (s. 51), and various powers 
are conferred, including power to take temporary possession of land (s. 53), 
and to make regulations for carrying the Act into effect (s. 63). 

By s. 53 (3), " nothing in this Act contained shall exempt the Common- 
wealth, or any person sued on behalf of the Commonwealth, from an action 
for nuisance or other injury, if any, done in the exercise of the powers herein- 
before given to the land or habitation of any party other than the party 
whose land is so taken or used for any of the purposes aforesaid." 

Ptmiahniant of OfTanoes (No. 14). — ^This Act, which is to cease to have 
effect upon the establishment of the High Court (s. i), enacts that " the laws 
of each State respecting the arrest and custody of offenders, and the procedure 
for their summary conviction, or for their examination and commitment for 
trial on indictment or information, and for holding accused persons to bail, 
shall apply and be applied, so far as they are applicable, to persons who are 
charged with offences against the laws of the Commonwealth committed 
within that State, or whose trial for offences committed elsewhere may 
lawfully be held therein " (s. 2). Jurisdiction is given to the several Courts, 
and with certain restrictions to the magistrates, of each State in respect of 
such offences (s. 3), and an appeal lies as from a conviction, jud^ent, 
sentence, or order in respect of an offence against the laws of that State 
(s. 4). 

PaeifLo Island Labonren (No. 16).— This is an Act to provide for the 
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regulation, restriction, and prohibition of the introduction of labourers from 
the Pacific Islands. By s. 2, unless the contrary intention appears, the 
expression " ' Pacific Island labourers ' includes all natives not of European 
extraction of any island except the islands of New Zealand situated in the 
Pacific Ocean beyond the Commonwealth as constituted at the commencement 
of this Act, but does not include (a) persons registered under s. 11 of the 
Queensland Act, 47 Vict., No. 12, on the ground of continuous residence 
in Queensland for a period of not less than five years before September ist, 
1884; or (6) persons employed as part of the crew of a ship; or {c) 
persons possessed of certificates of exemption under the Immigration 
Restriction Act, 1901." No Pacific Island labourer shall enter Australia 
on or after March 31st, 1904 (s. 3), nor before that date except under a 
licence (s. 4); and no licence shall be granted except as provided in this 
Act (s. 5). Nothing in the Act is to prevent the granting of licences as 
follows : — 

(a) During 1902 to the number of not more than three-fourths of the 
number of such labourers who returned to their native islands in 
1901; 
{d) During 1903 to the number of not more than one-half of the 
number of such labourers who so returned in 1902 (s. 6). 

No agreement for service under the Queensland Pacific Island Labourers 
Acts, 1880-1892, is to be made or remain in force after December 31st, 1906 
(s. 7). Such a labourer may before that date be brought before a Court of 
summary jurisdiction, and the Court, if satisfied that he is not and has not 
during the preceding month been employed under an agreement, shall order 
him to be, and he shall accordingly be, deported from Australia. After that 
date the Minister may order a Pacific Island labourer found in Australia to 
be, and he shall accordingly be, deported therefirom (s. 8). Any person who, 
contrary to the Act, introduces or allows such a labourer to enter Australia, 
or employs such a labourer except under an agreement, shall be liable to a 
penalty not exceeding ;i^ioo (s. 9). " In any proceeding under this Act, 
a person alleged to be a Pacific Island labourer shaU be deemed to be a 
Pacific Island labourer until the contrary is shown " (s. 10). 

Immigration Bestiiotion^ (No. 17).— This Act is founded on the 
Immigration Restriction Act, 1897, of Natal,* which was reproduced in 
Western Australia by the Act No. 13 of 1897,' and was the basis of the New 
South Wales Act, No. 3 of 1898.^ The prohibition of the present Act is 
more extensive even than that of Natal, and the following persons are by s. 3 
declared to be " prohibited immigrants " : — 

*' (a) Any person who when asked to do so by an officer fails to write 

' This question was discussed in an article on ** The Immigration of Colomwd Races 
into British Colonies" in this Journal, vol. ii., 1897, p. 336. 

' For the main provisions of the Natal Act, see ibiti, 351, and vol. i., 1899, p. 126. 
' See this Journal, vol. i., 1899, p. 108. * Ibiti. p. 496. 
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out at dictation and sign in the presence of the officer a passage 
of fifty words in length in a European language directed by the 
officer ; ^ 
" {b) Any person likely in the opinion of the Minister or of an officer to 
become a charge upon the public or upon any public or charitable 
institution ; 
" (c) Any idiot or insane person ; 
'' {d) Any person suffering from an infectious or contagious disease of a 

loathsome or dangerous character ; 

'^(e) Any person who has within three years been convicted of an 

offence, not being a mere political offence, and has been sentenced 

to imprisonment for one year or longer therefor, and has not 

received a pardon ; 

" (J) Any prostitute or person living on the prostitution of others ; 

"(^) Any person under a contract or agreement to perform manual 

labour within the Commonwealth : Provided that this paragraph 

shall not apply to workmen exempted by the Minister for special 

skill required in Australia or to persons under contract or 

agreement to serve as part of the crew of a vessel engaged in the 

coasting trade in Australian waters, if the rates of wages specified 

therein are not lower. than the rates ruling in the Commonwealth." 

Certain exceptions are made in favour of {h) persons possessed of a 

certificate of exemption ; (1) members of the King's r^ular land or sea 

forces; (/) the master and crew of a public vessel of any Government, or 

{k) of any other vessel during her stay in port ; {I) persons duly accredited 

or sent on any special mission by any Government ; (m) the wife and 

children under the age of eighteen accompanying a husband or parent 

respectively who is not a prohibited immigrant (but these exceptions under 

paragraph {m) may be suspended by proclamation) ; and {n) any person who 

satisfies an officer that he has formerly been domiciled in the Commonwealth 

or any of the component States. 

A certificate of exemption shall be for a specified period only, and may 
be cancelled by the Minister (s. 4). Any immigrant evading an officer, or 
entering the country where no officer is stationed, may at any future time, 
and any immigrant may within one year after entering, be asked to comply 
with the requirements of s. 3 (a), and if he fails to do so shall be deemed to 
be a prohibited immigrant offending against the Act (s. 5). Any immigrant 
prohibited within s. 3 {a) only may, if thought fit by an officer, be allowed 
to enter or remain within the Commonwealth on depositing ^100, to be 
returned upon his obtaining within thirty days from the Minister a certificate 

* This obviously provides a much severer test than the Natal Act, which merely 
required a person " to himself write out and sign, in the characters of any language 
of Europe, an application to the Colonial Secretary in the form set out in Schedule B of 
this Act." 
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of exemption, or departing ; otherwise such deposit to be forfeited, and he 
to be treated as a prohibited immigrant (s. 6). Every prohibited immigrant 
is to be liable, upon summary conviction, to six months' imprisonment, and 
by order of the Minister to be deported ; provided that the imprisonment 
shall cease for the purpose of deportation, or if the offender finds two 
approved sureties each in ^50 for his leaving the Commonwealth within 
one month (s. 7). Any person not a British subject, who is convicted of 
any crime of violence against the person, shall be liable on the expiration 
of any term of imprisonment imposed "to be required to write out at 
dictation, and sign in the presence of an officer, a passage of fifty words in 
length in an European language directed by the officer, and if he fails to do so 
shall be deemed to be a prohibited immigrant, and shall be deported " (s. 8). 
The master, owners, and charterers of any vessel firom which a prohibited 
immigrant lands contrary to the Act shall be jointly and severally liable to 
a penalty not exceeding ;£ioo for each such immigrant; provided that, if 
he be of European race, no penalty shall be imposed if the master, etc., 
prove satisfactorily that he had no knowledge of the immigrant being landed 
contrary to the Act, and that he took all reasonable precautions to prevent 
it (s. 9). The vessel from which such immigrant has, in the opinion of the 
officer, entered the Commonwealth may be detained, and if default is made 
in payment of any penalty be seized, condemned, and sold ; the proceeds to 
be applied in payment of the penalty and all costs incurred, and the balance 
paid to the persons previously entitled to the vessel (s. 10). No agreement 
made with persons without Australia to perform manual labour within 
Australia, whereby they become prohibited immigrants within s. 3 (g), shall 
have any effect (s. 11). Persons wilfully assisting another to contravene, or 
making or authorising any agreement the performance of which would be a 
contravention of the Act (s. 12), or who are wilfully instrumental in 
importing an idiot or insane person (s. 13), are mulcted in penalties. The 
Governor-General may make regulations for carrying out the Act, and for 
empowering officers to determine whether any person is a prohibited 
immigrant (s. 16). Annual returns are to be made showing the number of 
persons refused admission, and the grounds on which admission was refused ; 
the number of those who passed the test prescribed by s. 3 (a), and of those 
admitted without being asked to pass the test ; and the nationality of all 
such persons respectively, and whence they came (s. 17). The penalty 
where no higher one is imposed shall not exceed jCs^^ ^^^ i^ default 
imprisonment not exceeding three months (s. 18). The Act shall not apply 
to the immigration of Pacific Island labourers under the provisions of the 
Queensland Acts, 1880-1892 (s. 19). 



18 
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2. NEW SOUTH WALES 
{Catdributed i^ E. L. de Ha&t, Esq.] 
Acts passed — Pablic» 74. 

CflBSoHdating Aets. — Of sereoty-four Statutes whidi became law in 
1901, forty-one were consolidating Acts, by which die total rqieal of 130 
Acts and one Ordinance was affected. Several of these consolidating 
Acts deal with the jurisdiction and procedore of the Courts. Thus, 
No. 4 consolidates the enactments relating to the District Courts, and 
No. 24 (the Equity Act) those relating to the equitable jurisdiction of 
the Supreme Court. Other consolidating Statutes deal with police offences 
(No. 5), interpleader (No. 7), the remedies of judgment creditors (No. 8), 
vagrancy (No. 13), the recovery and remission of fines and penalties (No. 16), 
the law of inheritance (No. 19), the law of defamation (No. 22), remedies 
on bills of exchange and other n^otiable instruments (No. 42), prohibition 
and mandamus (No. 44) and married women's property (No. 45). Various 
Statutes relating to women and children are consolidated by the Infant 
Convicts' Adoption Act (No. 15), the Deserted Wives and Children Act 
(No. 17), the Destitute Children's Society Act (No. 36), the Reformatory 
and Industrial Schools Act (No. 38), and the State Children Relief Act 
(No. 61). 

The Stock Act (No. 27) consolidates the Statutes relating to diseases 
in cattle and sheep, to the importation and exportation of stock, and to 
the registration of brands. 

The Navigation Act (No. 60) contains 172 sections, by which the 
provisions of nine repealed Statutes are re-enacted. 

Coronan Act (No. 54). — ^This Acts gives coroners and deputy coroners, 
by virtue of their office, the powers, and imposes on them the duties, of 
a justice of the peace. It also declares that all stipendiary and police 
magistrates shall have the powers and duties of a coroner in all parts of 
the State except the metropolitan district. Further, it amends the law 
relating to coroners' inquisitions. 

Demise of fhe Crown Aot (No. 57).— This Act provides that the holding 
of any office under the Crown shall not be affected, nor any fresh appointment 
thereto rendered necessary, by the demise of the Crown. 

Pablio Works Committee Eleotion Act (No. 58).— This Act makes 
certain provisions for the nomination and election of members of the 
Legislative Assembly and Legislative Council, to serve on the Parliamentary 
Standing Committee on Public Works. 

Indnstrial Arbitration Aot (No. 59).— This Act, though to a laige 
extent modelled on the celebrated New Zealand Industrial Conciliation 
and Arbitration Act of 1894, differs;.materially from that Act and from the 
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New 2^ealand Act of 1900 (No. 57) which took its place, and also from 
the Industrial Conciliation and Arbitration Act of Western Australia 
(1900, No. ao). It consists of forty-seven sections, and is therefore much 
shorter than any of the Acts just mentioned, partly because it does not 
introduce the system of conciliation boards which has been established in 
New Zealand and Western Australia. 

The purpose of the Act is stated to be to provide for the registration 
and incorporation of industrial unions, and the making and enforcing of 
industrial agreements; and to constitute a Court of Arbitration for the 
hearing and determination of industrial disputes, and matters referred to it. 

An 'industrial dispute," as defined in the Act, means a dispute in 
relation to "industrial matters" arising between an employer or industrial 
union of employers on the one part, and an industrial union of employees 
or a trade union or branch of a trade union on the other part, and includes 
any dispute arising out of an industrial agreement. 

The definition of '' industrial matters " is very wide. The term means 
"matters or things affecting or relating to work done or to be done, or 
the privileges, rights, or duties of employers or employees in any industry, 
not involving questions which are or may be the subject of proceedings for 
an indictable offence." In particular, the following matters are included : — 
(a) The wages or remuneration of employees in any industry ; 
(d) The hours of employment, sex, age, qualification or status of 
employees, and the terms of their employment ; 

(c) The employment of children or young persons, or of any person 

or any class of persons in any industry, or the dismissal of or 
refusal to employ any person or class of persons therein ; 

(d) Any established usage of any industry ; 

(e) The interpretation of an industrial agreement (s. 2). 

An " industrial union " must, for the purposes of the Act, be registered 
and incorporated (s. 2). To be capable of registration an industrial union 
must be (i) a person or incorporated company, or an association of persons, 
companies, or persons and companies, which has for six months, on a 
monthly average, employed not less than fifty employees ; (2) a trade union 
or association of trade unions ; (3) a branch of a trade union of sufiBcient 
importance to be registered separately. 

A registered industrial union becomes a body corporate, and may own, 
and deal with, real and personal property ; but it cannot be sued, nor can 
its property be taken in execution, except by process under the Act, and 
in respect of obligations incurred in the exercise of powera conferred by 
the Act (s. 7). 

An industrial union may make an agreement in writing relating to an 
industrial matter with another industrial union or with an employer, for a 
period not exceeding three years ; and such agreement (called " an industrial 
agreement ") will be binding during its currency on all the members of the 
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union, and have the same effect as an award of the Court of Arbitration. 
An industrial agreement will also remain in force after the period for which 
it was made, until determined by one month's notice by one of the parties 
(ss. 14, is). 

The Court of Arbitration created by the Act to determine industrial 
disputes and references under the Act is to consist of three members ; one, 
the president, a judge of the Supreme Court appointed by the Governor; 
the other two, persons appointed by the Governor on the recommendation 
of the industrial unions of employers and employees respectively (ss. 16, 17). 
The manner in which delegates are to be chosen by the industrial unions 
to nominate judges is regulated by Schedule II. 

The Court must determine alii matters referred to it " according to equity 
and good conscience," and extensive powers of making rules for its procedure 
are given to it (s. 26). No matter may be referred to the Court, nor may 
any application be made to it, except by an industrial union or by a person 
affected or aggrieved by an order of the Court (s. 28). 

The Court has power by its award (i) to fix a minimum rate of wages 
for the period during which the award is binding (to which an exception 
may be made in the case of employees who are unable to earn the minimum 
wage) ; (2) to direct that as between members of a trade union and other 
persons offering their labour at the same time the former are to be prefer- 
entially employed, " other things being equal ** (s. 36). 

With a view to the enforcement of its awards or orders, the Court may — 
(i) Declare that any practice, regulation, custom, term of agreement, 
or condition of employment shall be a common rule of an 
industry ; 

(2) Order that such common rule shall within a prescribed area be 

binding on all employers and workmen engaged in such industry ; 

(3) Fix penalties for any breach of such common rule ; 

(4) Restrain any person from disobeying any order or award of the 

Court; 

(5) Cancel the registration of an industrial union ; 

(6) Deprive any one of his membership of an industrial union for a 

specified period; 

(7) Fix penalties for a breach of any term of an award or order, not 

exceeding ^500 in the case of an industrial union, or ^5 in 
that of an individual member thereof; 

(8) Impose a fine not exceeding ;£ 500 on any person, not a member 

of an industrial union, for breach of an award or order by which 

he is bound. 
S. 34 is intended to prevent strikes or lock-outs, and as it is somewhat 
loosely worded, it is advisable to cite the exact words of the section. They 
are as follows: — 

Whoever (a) before a reasonable time has elapsed for a reference to the Court 
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of the matter in dispute ; for {d) during the pendenqr of any proceedings in the 
Court in relation to an industrial dispute — 

(i) Does any act or thing in the nature of a lock-out or strike ; or suspends 
or discontinues employment or work in any industry ; or 

(2) Instigates to or aids in any of the above-mentioned acts ; 
shall be guilty of a misdemeanour, and upon conviction be liable to a fine not 
exceeding ;£i|OOo, or imprisonment not exceeding two months : 

Provided that nothing in this section shall prohibit the suspension or dis« 
continuance of any industry or the working of any persons therein for any other 
good cause. 

S. 35 makes an employer who dismisses any employee by reason merely 
that he is a member of an industrial union, or is entitled to the benefit 
of an award or agreement, liable to a maximum penalty of ;;^2o for 
each employee so dismissed ; and the onus of satisfying the Court that the 
emi^oyee was dismissed for some other reason is on the employer. No 
proceedings can, however, be begun under either s. 34 or s. 35 without 
leave of the Court. 

By s. 40, the property of any industrial union is liable to answer any 
award or order by which it is bound. If the property of the union is 
insufficient, the members are liable to the extent of ;^io each for the 
deficiency. 

The Act will expire on the 30th June, 1908 (s. 47). 

Forfeitiire of Leasei Act (No. 66).— The principal clause of this 
Act imposes restrictions on, and provides for relief against, the forfeiture 
of leases, in the exact terms of s. 14 of the Conveyancing Act, 1881. 

Beal Property and Conveyanauig Amendment Act (No. 68).— This 
Act gives deputy registrars and any other persons appointed by the Governor 
the powers of the Registrar-General. It also gives a statutory declaration 
made before the Registrar-General or a deputy registrar the same effect 
as if made before a justice. 

Blookholders Aet (No. 69).— This Act provides that any Crown lands 
may be set apart for leasing to working men in blocks none of which may 
exceed ten acres. Each lease is to be for ninety-nine years at a rent (payable 
in advance) not exceeding 5 per cent, of the capital value of the land. 
One of the conditions of the lease must be that the lessee, either himself 
or by his wife or child, shall reside on the land at least nine months in 
each year (ss. 3, 6). A lessee, or assignee of a lease, must ''gain his 
livelihood by his own labour" and be at least eighteen years old (s. 4). 
The Act creates a special fund to be called the " Blockholders' Loan Fund«" 
firom which advances may be made to blockholders to aid them in erecting 
permanent buildings on their blocks (ss. 9-15). Any sub-lease or en- 
cumbrance made while such an advance is not fully repaid is void (s. 17). 
A blockholder may have his lease endorsed with the words "The land 
herein comprised is held as a homestead block," the efiect of which is 
that no subsequent encumbrance will be valid and that the land will not 
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be available for the payment of debts subsequoitly. incurred by him, except 
in respect of rates and taxes. 

Western Lands Act (No. 70). — ^This Act vests the management and 
control of the Crown lands in the Western Division in a board to be called 
the Western Lands Board. Existing leases may be extended and new leases 
granted until the 30th June, 1943. In the case of new leases, the rents are 
to be fixed for periods not exceeding ten years, and in that of extended 
leases, for the periods ending on the 30th June, 1930, and the 30th June, 1943. 
On each re-appraisement the rent may neither be increased nor decreased 
more than 25 per cent. The payment of rent may be postponed on the 
recommendation of the Board, with or without fine or interest Tenant- 
right may be granted to lessees in certain improvements — viz., wells, tanks 
and dams, scrubbing, clearing noxious growths, ring-barking, and fencing. 

Kners* Aocident Belief (Amendment) Aet (No. 71).— This Act extends 
the definition of "mine " in the Miners' Accident Relief Act, 1900, so as to 
include any works in the neighbourhood of a mine where ore, coal, or 
shale is treated by the owners of the mine. S. 4 of the principal Act 
instituted a committee for each mine, in or about which fifteen or more 
persons are employed, to administer the relief fund. S. 3 of this Act 
authorises the appointment of a joint committee for two or more mines, 
if desired by a majority of the workers in each of the mines. By s. 6 
the contribution of the mine-owner to the relief fund is altered, and is 
fixed at one-half of the miners' contribution. S. 10 amends the scale of 
allowances from the fund, as fixed by the Schedule to the principal Act. 

Friendly Societies (Further Amendment) Act (No. 73).— This Act 
modifies the conditions with which certain friendly societies existing at the 
commencement of the Friendly Societies Act, 1899, have to comply, in 
order to be registered. 

Shearers* Accommodation Act (No. 74). — ^This Act makes provision for 
the proper accommodation of shearers in connection with sheds where six or 
more of them are employed, and for the inspection of the buildings provided 
for the purpose. 

Mines* Inspection Act (No. 75). — This Act applies to all mines except 
coal and shale mines, and is intended to make better provision for their 
regulation and inspection. It consists of seven parts. 

Part I. is preliminary. 

Part II. relates to managers and engine-drivers. Every mine in which 
more than ten persons are employed below ground must be under the charge 
of a certified manager, and the machinery in use at any mine must be under 
the charge of a certified engine-driver. Further, it is an offence for any one 
who is deaf, whose sight is defective, or who is subject to fits, giddiness, or 
any other infirmity likely to interfere with his duties, to be in charge of the 
machinery, or for any one else knowingly to employ him in such charge. 
An enquiry may be held into the conduct of a manager or engine-driver who 
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is charged with incompetence or negligence, or has committed an offence 
under the Act; and his certificate may be cancelled. 

Part IIL relates to employees. Boys under fourteen and females may 
not be employed in or about a mine ; males under eighteen may not be 
employed in caging or uncaging trucks or skips on cages, nor as landers or 
bracemen at any plat or landing-place. Further, no person may work in the 
face of the workings until he has had two years' experience of such work 
under skilled workmen, or unless accompanied by a skilled workman, or unless 
he has been employed for two years in or about the face of the workings. 
The owner or manager must keep a register of the boys employed about the 
mine. No person other than an owner or manager may be employed below 
ground more than eight hours in any day, unless there were special circum- 
stances making it necessary for the safe and proper working of the mine ; 
nor may a person in charge of machinery be employed more than eight hours 
consecutively, or more than eight hours in any twenty-four, except when 
changing shifts, or in cases of emergency. 

Part IV. deals with the inspection of mines, the making and deposit of 
plans of the workings, notices of the opening and abandonment of mines, 
inspection of boilers, accidents, and lead poisoning. 

Part V. relates to drainage. 

Part VI. contains general rules which, so far as may reasonably be 
practicable, are to be observed in every mine. 

Part VII. deals with legal proceedings under the Act. 



3. QUEENSLAND. 

[Conirihtted by W. F. Craies, Esq.] 
Acts passed — Public, 27. 

General Observations. — Owing to the creation of the Commonwealth 
of Australia the legislation of the constituent States falls within narrower 
limits than that of the separate Colonies. 

The most interesting experiment in Queensland is the creation of a 
Land Bank (Na 24). 

A large proportion of the Acts relate to agricultural and pastoral matters. 

Appropriation.— I Ed. VII., Nos. i, 6, 8, and 15, are Appropriation Acts. 

Supreme Court.— i Ed. VII., No. 2, reduces the salary of the chief 
justice in the case of future appointments to ;^2,5oo.^ 

Civil Servioe.— I Ed. VII., No. 17, abolishes the Salaried Public Service 
Board created by the Public Service Act of 1896,* and vests its powers, 
duties and authority in the Executive Council of the State. 

* The present chief justice under an Act of 1892 (56 Vict., No. 32), receives a salary 

of ;£"3.5«>. 

' See Journal, O.S., vol. iL p. 174. 
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Cnftomi and Bzoiie. — i Ed. VIL, No. 13, empowers the Governor by 
Order in Council to appoint officers or classes of officers to perform or 
exercise certain duties, obligations, rights or powers imposed or conferred 
on officers of customs or excise, but outside their ordinary functions. The 
Act is rendered necessary by the transfer to the Commonwealth of the 
control of customs and excise. 

Ck>lonial Stock.— i Ed. VIL, No. 5, authorises the State Treasurer to 
issue his warrant for payment out of the Consolidated Revenue Fund of 
the amount of any judgment, decree, rule, or order, under which the r^strar 
of Queensland Stock ^ is declared liable under the Imperial Colonial Stock 
Act, 1877,' in any legal proceedings in the United Kingdom in relation 
to the register of Queensland Inscribed Stock, or any entry in or omission 
from that register, or any right or title to an interest in any such stock, or 
any dividend thereon.' 

Finanoe. — Stamps, 1 Ed. VIL, No. 3, imposes until September 30th, 
1903, a graduated scale of stamp duty on receipts for the payment of money : 
id. on receipts of jQi and upwards and less than £2 ; 2d. on receipts of 
jQ2 and less than £s^9 3^- ^^ receipts for ^^50 and upwards and under 
j£ioo; and 6d. on receipts of ;^ioo and upwards, for every j^ioo or 
fraction of jQioo. A penalty is imposed for splitting up the amounts to 
evade duty. 

Treasury Bills. — i Ed. VIL, No. 4, authorises the raising in aid of 
the revenue of a sum not exceeding ;^53o,ooo by Treasury Bills secured 
on the consolidated Revenue Fund, bearing interest at 4 per cent., and made 
payable not later than January ist, 19 12. 

I Ed. VIL, No. 7, provides for special sales of Crown land the 
proceeds whereof are after June 30th, 1903, to be carried to a special 
Treasury Bills Account and applied in keeping down the interest and 
discharging the principal of the bills issued under Act No. 4, and in 
discharging the obligations in respect of which the bills were authorised to 
be issued. 

Land Bank. — i Ed. VIL, No. 24, authorises the establishment of a 
land bank for the purpose of promoting the occupation, cultivation, and 
improvement of agricultural lands — i.e. (i) lands held in fee simple and 
used or about to be used for agricultural or dairying purposes ; (2) 
lands held under the Crown Lands Acts as agricultural farms, agricultural 
homesteads, grazing fiurms, grazing homesteads, or unconditional selections ; 
(3) mining homestead leases j (4) lands by order of the Governor in Council 
declared to be agricultural for the purposes of the Act. The bank is to 
be established and controlled by the Governor in Council, with trustees, 

' Appointed under the Queensland Stock Inscription Act, 1883, 47 Vict., Na i. 
' 40 & 41 Vict., c. 59. 

' This Act was probably passed in consequence of some difficulty arising with 
respect to litigation in England. 
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deputy banker, and manager. Its funds are to be derived (a) from a 
debenture issue secured on the consolidated revenue of the State not 
exceeding ;^2So,ooo bearing interest not exceeding 4 per cent, and redeemable 
not earlier than January ist, 1926, nor later than January ist, 1931 ; 
(^) such moneys as may be appropriated by Parliament. 

The Bank from its funds may make advances to owners or occupiers 
of agricultural lands for making the prescribed improvements, not exceeding 
;^8oo, nor thirteen-twentieths of the fair estimated value of the improve- 
ments when made. The advances are to be secured by mortgage with 
absolute priority over all other claims, and may not be made on land 
subject to any mortgages or charges not subject to the Act. 

The details as to the mode of securing advances, as to prescribing and 
valuing improvements, and the forms of security, are left to be settled by 
Regulations in Council (s. 26). 

lift Aflsnianoe. — i Ed. VIL, No. 20, is an Act of fifty sections for 
regulating and controlling life assurance. To a large extent it is a transcript 
of the main provisions of the British Life Assurance Companies Acts.^ But 
it also contains a number of additional clauses for the protection of the 
assured. A company having its head office outside Queensland may not 
carry on business there until registered. Policies effected without complying 
with this enactment are binding an the company; but it cannot recover 
any premiums. Policies on the Queensland register of a company are made 
subject to the laws of the State. Life policies on own life are exempted 
from execution, and from the insolvency laws : and assignment of policies 
must be in a statutory form, and to be valid must be registered. Mortgages 
and trusts of policies are not to be noticed by the company, and are 
effected by a separate instrument (a defeasance or declaration of trust). 

Minors of sixteen or over are allowed to effect life policies on their 
own lives. Policies may not be forfeited for mere understatement of age ; 
and provision is made for adjusting the premiums and the sum payable where 
the age has been overstated or understated. And policies may not be 
forfeited for non-payment of premiums unless the arrears equal or exceed 
the surrender value. The Act also contains a provision similar to that 
of the Imperial Act of 1896,' restricting the forfeitiure of industrial policies; 
but fixes the limit for such policies at :^ioo, and not ;^2o as in the 
United Kingdom. 

Paftoral Leases. — i Ed. VII., No. 20, deals with the grant of new leases 
of Crown lands formerly comprised in pastoral leases. The scheme is to 
classify the lands on or before the expiry of the lease, and to re-let 
pastoral lease lands not wanted by *' selectors " nor likely to be required 
for settlement or township reserves. 

Agzioultaral Homesteads.— i Ed. VII., No. 12, permits the proclamation 

* 33 & 34 Vict, c. 61 ; 35 * 3^ Vict., c. 41 ; 59 Vict., c. 8. 

* 54 & 60 Vict., c. 26. 
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of unoccupied country lands as open for selection as agricultural homesteads, 
by members of the body of settlers specified in the proclamation, and the 
setting apart of sites for agricultural townships. The settlers may acquire 
the freehold of the homestead and town lot on showing that ten shillings an 
acre has been expended on substantial and permanent improvements. 

Agiicnltonl Lands' Purohase.— i Ed. VII., No. 9, amends prior Acts 
of 1894 ^ to 1897 ^ as to terms on whichi purchase of land for agricultural 
settlement may be effected, and includes settlement for dairying purposes 
within the scope of the Acts. 

I Ed. VIL, No. 23, provides for the purchase by the Crown of a large 
quantity of specified land with a view to re-sale to agricultural settlers under 
the Acts last referred to. 

Keat and Daiiy Produoe.— i Ed. VII., No. 22, makes certain minor 
amendments in Statutes passed in 1893 and 1895, to encourage the pro- 
duction of meat and dairy produce.' 

Slanghtering.— I Ed. VIL, No. 14, amends the Slaughtering Act of 1898.^ 

Marsupials. — i Ed. VIL, No. 18, continues and amends the Marsupial 

Boards Act of 1897,* extending it to dingoes (wild dogs) and inserting a new 

definition of the marsupial ''scalp'' to be produced as evidence of 

destruction. 

Priokly Pear. — i Ed. VIL, No. 1 1, is intended to facilitate the eradication 
of prickly pear from Crown lands. The scheme of the Act is to grant leases 
for seven years, at a peppercorn rent, of lands infested with prickly pear. 
The lessee receives a bonus on condition that he rids the land of prickly 
pear, and at the end of the lease, if its terms have been complied with, may 
obtain a freehold grant of the land. 

Cruelty to Animals.— i Ed. VIL, No. 26, repeals the New South Wales 
Act, 14 Vict, No. 40, formerly in force in the State, and makes new provisions 
for the protection of animals, which do not differ materially in substance 
from those in force in the United Kingdom,^ but extend to all animals 
whether in a natural or domestic state, with certain specified exceptions as 
to vermin, and as to the taking or capture of wild animals. But persons in 
public places are permitted to kill dogs which in any manner cause danger 
or injury, or attack passengers whether travelling on foot, or on a carriage 
or cycle. 

Local Oovemmeni-- Interest at the rate of 5 per cent, is made payable 
on all rates unpaid for not less than two dear months on or after January ist, 
1902. Mortgagees are empowered to add to their securities, rates, and interest 
on unpaid rates, paid by them. Provision is made for the sale of land the 
rates whereon have remained unpaid for seven years or longer. 

» 58 Vict, No. 27. • 61 Vict, No. 13. 

* See JoHitia], O.S., 1896, p. 176. * 62 Vict^ No. 6, Journal, N.S., vol. ti. p. 4S2. 

* See Journal, O.S., vol. i. p. 51 : N.S., vol. i. p. 105. 

* la & 13 Vict., c 92 : 17 & 18 Vict, c 60 : 63 & 64 Vict., c. 33. 
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Power is given to extend the time for repayments of loans made by the 
Crown to municipalities under the Local Water Loan Acts, 1880-1899, and 
to suspend the payment of arrears. 

A clause is inserted legalising expenditure by local bodies in connection 
with the inauguration of the Commonwealth, and the Royal visit to Australia. 
Authority is given to municipalities to form roads in a special manner on 
'* uneven, broken or sidelong" ground, and to deal with noxious weeds 
and plants. 

Mines. — i Ed. VII., No. 10, amends the Mining Act of 1898 ^ by a series 
of additions and alterations which are to be printed as part of the Principal 
Act in all future copies. The chief changes are the inclusion of a definition 
of mining drives, and of a clause as to leases for mining tramways, and the 
rights of mining under lands traversed by such tramways. Moreover, mineral 
leases hereafter granted must contain a covenant to employ at least one 
man for every ten acres or fraction of ten acres leased, unless a total or 
partial exemption is allowed. 

Three of the Public Acts are of a local or special character — 

I £d. VII., No. 16, authorises the construction and maintenance of 
a railway from Port Norman on the Gulf of Carpentaria vid Normanton to 
Cloncurry, of about 260 miles in length. 

I Ed. VII., No. 19, authorises the Municipal Council of South Brisbane to 
raise ;^ioo,ooo for corporation purposes by issuing debentures bearing 
interest at not more than 4 per cent 

I Ed. VII., No. 21, amends the Church of England Act of 1895, by 
declaring the powers of Synods of the Church constituted corporations under 
that Act, to deal with lands vested in the Synod on trust for the Church of 
England only. 



4. SOUTH AUSTRALIA.* 

[Contributed by A. Buchanan, Esq.] 

Acts passed — General, 25 ; Private, i. 

Constitatiaii. — The Constitution Act Amendment Act, 1901 (No. 779), 
dissolves both Houses of Parliament on March 31st, 1902 (s. 2), reduces the 
membership of the Legislative Council to eighteen (s. 5), of whom ten shall 
form a quorum (s. 15), and the membership of the House of Assembly to 
forty-two (s. 6), of whom twenty shall form a quorum (s. 16), and reduces the 
number of ministers to four, whose aggregate salaries shall not exceed 
j^4,ooo (s. 22}, divides the State into four councils (s. 7) and twelve 

1 62 Vict, No. 24. Journal, N.S., vol. ii. p. 4S1. 

' The Session, 1 Ed. VII., here reviewed, commenced July i8th, 1901, and ended 
December 21st, 1901. 
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assembly districts (s. 8), every assembly district being an electoral division 
of the council district in which it is situated (s. 10). 

Subject to the provisions for dissolution, members of the Legislative 
Council are elected for a term of not less than six years, except that one half 
the members elected at the first elections shall not occupy their seats for 
more than three years. In the case of a casual vacancy the member elected 
to fill it is to hold office only for the unexpired term of the member whose 
seat became vacated (s. 11). Subject to the above minimum term of service 
one half of the members for each council district shall retire whenever the 
House of Assembly shall be dissolved or shall expire by effluxion of time, 
and the election to supply the vacancies so created shall take place on the 
day of the general election of the House of Assembly (s. 12). The member 
of the Legislative Council to retire shall be he whose length of service since 
last election is the greatest, or if length of service be equal then the member 
who secured least votes at the election shall retire first, or if the votes were 
equal the order of retirement is to be determined by lot (s. 13). 

Whenever the same, or a substantially similar, bill shall have been passed 
by the House of Assembly in two successive Parliaments, and shall have 
been rejected, or failed to become law by reason of amendments made 
therein by the Legislative Council, it will be lawful but not obligatory upon 
the Governor to dissolve both Houses, or he may issue writs for the election 
of one, or not more than two members, for each council district, provided 
that no vacancies in the Council shall be filled up whilst the total number 
of members shall be eighteen or more (s. 24). 

Eleotoral Code. — ^Act No. 759 of 1901 extends the provisions of the 
Electoral Code as to absent voters to all persons in quarantine in the State 
at the time of any election, irrespective of distance from any polling booth. 

Coniirmation of Appointments. — No. 756 confirms ofiSces and appoint- 
ments under the Crown notwithstanding the demise of her late Majesty, 
and provides that the oaths of allegiance and office taken to her late 
Majesty, whereby such offices and appointments were held, shall be deemed 
to have been taken to his present Majesty (s. 2), and ratifies and confirms 
all acts, deeds, matters, and things, in the meantime otherwise lawfully 
executed and done (s. 3). 

Colonial Btooka (No. 764).— The British Investors in South Australian 
Government Securities Act, 1901, makes the provisions in the interest of 
British investors, required by the Colonial Stocks Act, 1900, as the condition 
of allowing trustees in the United Kingdom to make investments in South 
Australian Government Securities — viz., that judgments obtained in the 
United Kingdom against the State of South Australia in respect of South 
Australian Government Securities, and also pa)rments required under the 
Colonial Stock Act, 1877, shall be satisfied by the Treasurer of the State, 
or his financial agent in London, out of the general revenue of the State 
without any further appropriation than the Act (s. 3). 
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State Bftnk (No. 767). — ^The State Advance Further Amendment Act, 
1901, provides that all valuations shall be made by appraisers appointed 
by the Bank (s. 3) who need not be licensed under the Appraisers Act, 
No. 10 of 1843, where the advance is under ^100 (s. 4); that the holders 
of ordinary State Bank Mortgage Bonds may exchange same for inscribed 
Mortgage Bonds or vice versd (ss. 5 and 6), and exempts retrospectively 
the State Bank from income tax, and its Mortgage Bonds from stamp 
duty (s. 8). 

Crown Lands (No. 777). — ^The Crown Lands, Closed Settlement and 
Blockholders' Loans Amendment Act, 1901, provides that Crown leases 
for pastoral or agricultural purposes or both, which in the opinion of the 
Commissioner of Crown Lands may not be required for subdivision, may 
until December 31st, 1902, be exchanged for perpetual leases (s. 3); lessees 
may until the same date apply for, and be granted reductions of rent (s. 4) ; 
lands repurchased for closed settlement shall be cut up into blocks not 
exceeding ^2,000, or in cases where the improvements are disproportionately 
valuable, not exceeding ;i^4,ooo unimproved value (s. 7). Lessees under 
the Qosed Settlement Act, 1897, must not be holders of land exceeding 
^£2,000 unimproved value, including the lands held under that Act (s. 8); 
and advances to blockholders are to be repaid in twenty equal annual 
instalments (s. 10). 

Paitoral Lands (No. 770). — ^The Pastoral Amendment Act, 1901, 
removes the restrictions on minimum rent to be fixed for pastoral lands 
(s. 2) ; authorises the Pastoral Board until December 31st, 1902, to reduce 
rents on application by the lessees (s. 3); prohibits the resumption of 
pastoral leased lands for pastoral purposes (s. 6); and reduces the rate 
of interest to be paid on the purchase money and improvements from ^^5 
to jQ/^ per cent (s. 14). 

VilLage Settlements (No. 768).— The Village Settlements Act, 1901, 
repeals Part VII. of the Crown Lands Amendment Act, 1893, under which 
village settlements were established upon a communistic basis (s. 2), and 
provides the machinery for effecting the change to an individualistic 
basis. 

Existing incorporated associations are continued (s. 5), and of their lands 
the horticultural and agricultural or commonage lands, and lands used for 
irrigation works are to be reserved (s. 7), and are to, in each case, constitute 
the district of the association (s. 9). Horticultural lands are to be 
sub-divided into blocks of about ten acres of as nearly equal unimproved 
value as practicable (s. 8). Valuations are to be made in each district 
(s. 10) by arbitration in case of disagreement (s. 12) of the irrigation works, 
and of the improvements on each horticultural block, and on commonage 
lands, and of the personal estate of the association (s. 10). The total of the 
valuation is to be deemed the total indebtedness of the association to 
the Commissioner of Crown Lands, and any excess of indebtedness shall be 
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written of (s. 15), and provided for by the Treasurer in the estimates in seven 
equal yearly instalments (s. 16). When the valuation shall have been 
determined, the reserved lands are to revert to the Crown (s. 17, sub-s. i), 
and the Commissioner is to lease the horticultural blocks on perpetual lease 
to individual members of the association (sub-s. 2), or to others who, by 
acquiring such leases, become members of the association (sub-s. 3). Each 
lessee is to hold for his individual use and enjoyment not more than two 
blocks (sub-s. 4) ; premiums obtained on the leasing of the blocks are to be 
the property of the association (sub-s. 5), and the commonage lands are to 
be leased on perpetual lease to, and held by, the association (sub-s. 6). 
The value of the improvements on each horticultural block, with interest 
thereon at 4^ per cent, together termed ''member's debt," is made a first 
chaige on the block, payable by the lessee for the time being in forty-two 
annual instalments of ^^5 14s, 6d. per cent., commencing January ist, 1904, 
but with liberty to pay off at any time (s. 20). The value of the irrigation 
works and of the improvements on the commonage lands with interest at 
4i per cent, together termed the " association debt," is made a first charge on 
all the property of the association, payable in similar annual instalments, and 
on default recoverable from the then members of the association in equal 
proportions (s. 21). Leases are to be assignable with the consent of the 
Commissioner (s. 22). The irrigation works are vested in the association 
(s. 25), and the water from time to time in such works is vested in the 
association to be used for the purpose;3 of the Act (s. 26), and the control 
and management is vested in the association (s. 27, sub-s. i). The works 
are to be maintained to the satisfaction of the Commissioner (sub-s. 2), and 
the irrigation expenses are to be borne by members equally (sub-s. 3). The 
affairs of the association are to be managed by a Board to be appointed in 
the manner prescribed (s. 28). So long as the charges for the " members' " 
and " associations' " debts subsist, the Commissioner is to have power {a) to 
expel members after notice, but subject to an appeal to arbitration (s. 29, 
sub-s. i) ; {d) to control the association expenditure (sub-s. 2); {c) to retire 
trustees (sub-s. 3) ; (d) to require an increase of membership, and on 
default to cancel the association's leases (sub-s. 4) ; (e) to make rules 
(sub-s. 5) ; and (/) to assume the control and management of the irrigation 
works (s. 27). Any past credits of members with the association are 
cancelled (s. 31). No further advances are to be made (s. 32). An 
inspector of village settlements may be appointed to assist in the execution 
of the Act (s. 34). The commonage lands are to be worked by the 
association for the common good, on the principles of co-operation and 
equitable division (s. 35, sub-s. i). Members are to give the association 
thirty-six days' labour during each six months or a cash equivalent, and to 
receive in the books of the association credit therefor (sub-s. 2). The 
association is to make up yearly accounts of expenditure and income, and 
after deducting one-fourth of any surplus for a sinking fund for renewal of 
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plant, the net balance may be divided amongst members in proportion to 
their respective credits (s. 36). 

Kining on Private Property (No. 772).— The Mining on Private 
Property Amendment Act, 1901, empowers the Minister of Mines to forfeit 
any lease under Part III. of the Principal Act (the Mining on Private 
Property Act, 1888), if the working conditions are not complied with during 
at least eight months in each year (s. 2). 

Seed Wheat (No. 766).— The Seed Wheat Further Amendment Act, 
1901, authorises in cases of hardship a further extension by twelve months 
of the time for repayment of seed wheat loans (s. 2), and in cases of extreme 
hardship the remission by the Treasurer wholly or in part of any debt due 
for seed wheat under the Seed Wheat Acts (s. 3). 

Yaooiiiation. — Act No. 761 of 1901 exempts a parent or other person 
from any penalty under s. 21 of the Vaccination Act, 1882, if within six 
months of the birth of the child he makes a declaration in the prescribed 
form that he conscientiously believes that vaccination would be prejudicial 
to the health of the child, and within seven days thereafter delivers such 
declaration to the vaccination officer (s. i). On an outbreak of small-pox, 
the Governor may suspend the foregoing exemption altogether, or locally, and 
order the vaccination or re-vaccination of contacts within a specified time 
(s. 2). The operation of the Act is limited to June 30th, 1906 (s. 3). 

Early Clotiiig (No 778).— The Early Closing Amendment Act, 1901, 
extends the definition of " shopkeeper '' in the Principal Act to include the 
'' manager of any shop " (s. 2) ; exempts milkmen from the provisions of the 
Act (s. 11) ; modifies the stringency of the Principal Act by allowing shops to 
be kept open on ordinary week nights until nine o'clock with the assistance 
of the shopkeeper and one member of his family (s. 5), and limits the 
employment in a shop of young persons imder sixteen years of age to fifty-two 
hours in any one week (s. 14). 

lioenMd Viotuallen (No. 773).— The Licensed Victuallers Further 
Amendment Act, 1901, provides for the granting to brewers only of " Brewers' 
Colonial Ale Licences" (s. 2); authorising the sale of not less than two 
gallons of one kind of spirits, or one dozen reputed quart bottles, or two 
dozen reputed quart bottles, or two dozen reputed pint bottles of fermented 
liquor to be taken away at one time by one person, and not consumed on 
the premises (s. 4), and makes the holder of such a licence incapable of 
holding a ''storekeeper's licence," or "wine licence" (s. 5). 

Pearls and Kotheimf-Pearl Shell (No. 763).— The Northern Territory 
Pearl Sale and Export Regulation Act, 1901, which applies only to the 
Northern Territory (s. 10), provides for the granting of annual licences to 
deal in pearls and mother-of-pearl shells to persons, not being Asiatic 
aliens (s. 3), of good character on payment of ;^io (s. 2) ; prohibits the 
purchase of pearls or shells by unlicensed persons (s. 4) under penalty of a 
fine not exceeding ;^ioo, or imprisonment not exceeding six months (s. 5). 
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Licensed persons must keep a register of purchases and produce the same 
to an officer of customs when required (s. 6). Pearls and shells are to be 
exported only at specified ports, and forty-eight hours before exportation a 
return must be furnished, and if required the pearls and shells produced to 
such officer for examination (s. 7). 

Port Adelaide Outer Harbonr (No. 765).— The Harbour and Railway 
Act, 1901, authorises the construction of a harbour in Lights Passage at 
the entrance to the Port River (s. 4), and the extension of the railway from 
Largs Bay (s. 8). The proposed harbour is to have a depth of thirty-three 
feet at low water, with a width of 1 000 feet, and the approach is to be 400 
feet wide (s. 4). Before calling for tenders a report is to be obtained from 
three independent experts, affirming that the proposed scheme is safe, suitable, 
and preferable to the construction of an outer harbour at Marino, and that 
it can be efiectively carried out for ;i^5oo,ooo (s. 5). This report has been 
obtained since the close of the session. 

Local Oovemmenl — No. 762 validates the expenditure up to specified 
limits by municipal corporations and district councils, in celebrating the 
visit of their Royal Highnesses the Duke and Duchess of Cornwall and York 
to South Australia. 



5. TASMANIA. 

[Contributed by J. W. Fearnsides, Esq.] 

Acts passed — Public, 42 ; Private, 15. 

Proflbyteriaii Chnroh of Australia Act— No. 2 has for object the 
constituting of one Presbyterian Church for the whole of Australia, in 
place of the five which have hitherto existed, and is interesting as showing 
the consolidating effect produced by the Commonwealth Act upon a 
religious body. 

A basis of union, and articles of agreement, appear as a Schedule to 
the Act, and are very full and precise. The former deals with doctrine, 
the latter with government which is to be by a Supreme Court of the Church, 
to be called the General Assembly of the Presbyterian Church of Australia. 
One uniform system of theological training and one standard of qualification 
for the Ministry are prescribed. 

Inyestment in Goveinment Seonritiea Act. — No. 4 is passed agreeably 
to the provisions of the Colonial Stock Act, 1900 (Imperial Parliament), 
and is to facilitate the investment of British trust funds in Tasmanian 
Government securities. S. 5, by which it is stated that any Act of the 
Tasmanian Parliament which in the opinion of the Imperial Government 
injuriously affects the rights or remedies of the holders of Tasmanian 
Government securities, or alters the terms of the contract under which 
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such securities were created or issued may properly be disallowed by 
his Majesty, is rather curious from the standpoint of constitutional law. 
It emphasises the desire of the Colony to maintain its financial credit by 
having and continuing to have its debt included in investments authorised 
for employment of British trust funds. A similarly worded proviso appeared 
in a New Zealand Act of the previous year. 

State Savings Bank. — No. 9 provides for the continuance of the Post 
Office Savings Bank of the Colony of Tasmania as a Savings Bank of the 
State of Tasmania, this being rendered necessary because the Government 
of the Australian Commonwealth has assumed the control of the Post Office 
in Tasmania under the Commonwealth Act 

Bailways Claiues Consolidation Aot, 1901. — No. 14 is a consolidating 
Act of 100 sections. It is divided into twelve parts, and provides for railway 
construction, maintenance, and working; for the acquisition of land and 
materials ; for compensation to persons whose interests are affected by the 
exercise of powers conferred by the Act; for levy of rates and tolls; for 
purchase by the State, and for forfeiture to the State. This forieiture 
may take place if the promoters have flailed for one month to work the 
traffic on the railway, pursuant to regulations duly made; are insolvent 
or neglect to meet their lawful obligations to servants employed upon 
the railway, or to any creditor; have failed to render the railway safe for 
traffic within a reasonable time after traffic has been interdicted as unsafe ; 
or are guilty of any breach of the provisions of the Act without reasonable 
cause, after reasonable notice has been given to put an end to such 
breach. 

All members of Parliament of Tasmania are entided to travel free over 
any railway in the State. 

Audit Aot. — No. 15 is to consolidate and amend the law relating to 
the audit of the public and other accounts. 

It provides for the appointment of a public auditor, who shall hold 
office during good behaviour, and shall not be removed save upon an 
Address of both Houses of the State Parliament. 

It prescribes the duties of the auditor and his relations with the State 
Treasurer. 

The printed estimates of revenue transmitted to Parliament, and 
estimates of expenditure, as passed by the Parliament in each year, are 
to form the basis of the system of account. General Regulations are 
appended to the Act in the form of a Schedule for the preparation, 
keeping and rendering of the public accounts. 

Beoovery of Posaeuioii of Tenements (No. ao). — ^A tenant of any premises 
for any term not exceeding seven years at a yearly rent not exceeding 
;^4o, who holds over after his tenancy has been duly terminated, may 
be summoned before justices, who may order possession to be given up 
by the tenant to the landlord, and may issue a warrant addressed to aU 

19 
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constables in the State commanding them to enter into the premises and 
give possession to the landlord, or his agent 

Exported Prodnots Aot. — ^No. 21 imposes regulations for certain products 
exported from the State, and for this purpose empowers the Governor to 
appoint inspectors whose duty it is to see that all such products are properly 
branded. An inspector has power to forbid export of any -product The 
consignor may obtain a certificate from an inspector that a product to be 
exported is of good quality and free from disease. 

Contagioas Biieasea (Catfle) (No. 22). — An Amending Act which 
provides for the separation of diseased animals ; for declaration of a place 
as infected ; for the slaughter of diseased animals ; and for compensation to 
be paid to the owner in the latter case. 

To provide a fund for the purpose of compensation, a sum not exceed- 
ing threepence a head shall be paid for all cattle above six months old, 
but an owner of less than four head is exempt 

Aoquiaition of Land for Settlement. — No. 23 creates a board of Land 
Purchase Commissioners, who, together with the responsible minister of 
the Crown for the time being administering the Act, are the machinery for 
working it. The land to be acquired is private land not within the 
boundaries of any town. 

The land acquired is to be disposed of under perpetual lease, save as 
regards such portions as may be necessary for public purposes, and certain 
cases where land may be sold in fee simple for dairy factories. Provisions 
regulating the leasing are very full, and include allotments for workers' 
homes. 

Appropriation Acta. — Nos. 32, 33 and 50. 

Polioe. — No. 42 among other things prohibits persons under thirteen years 
of age from being in possession of firearms. 

Eleotoral Aot. — No. 57 consolidates and amends the law regulating 
the election of members of Parliament of Tasmania. It divides the State 
into electoral districts; empowers the Governor to appoint polling places, 
a chief electoral officer and returning officers ; provides for the prepaAition 
and revision of electoral rolls ; sets out the mode of conducting elections, 
among which provision is made enabling a voter who is absent more than 
five miles from the place where he ought to vote on the polling day, to vote 
by post ; it confines election expenses of candidates to certain stated matters, 
and with regard to them to a maximum of ^^50 for each candidate (other 
than personal expenses) ; deals with bribery and corruption, also setting out 
a list of electoral offences with the appropriate fines and punishments; 
settles the procedure in the case of disputed elections, and their mode of 
trial. 
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6. VICTORIA. 
[Contrihuted by H. E. Gurner, Esq.] 
Acts passed — ^59 (Nos. 1723 to 1781 inclusive). 

Parliamentary Kombenhip (No. 1723).— The first Act passed in this 
session, entitled '' The Constitution Act Amendment Act, 1900/' provides by 
s. 2 that no member of the Parliament of the Commonwealth of Australia 
shall at the same time be qualified for nomination or election as a member 
of either House of the Victorian Parliament. By s. 3 it is provided that if 
a member of either House of the Victorian Parliament be elected to either 
House of the Commonwealth Parliament, his seat in either of the former 
Houses shall be vacant. 

CUary of Oovemor (No. 1725). — ^This Act provides that the salary of 
future Governors of Victoria shall be ;^S,ooo per annum, in lieu of ^7,000. 

Hiuhand and Wifs (No. 1737).— This Act, entitled "The Marriage Act, 
1901," which is to be read and construed as one with Part IV. of the Marriage 
Act, 1890, gives power by s. 2 to the justices, when the defendant does 
not find a surety that he will comply with an order for the maintenance of 
his wife and children, to commit him to gaol with or without hard labour 
for any term not exceeding twelve months; and it also provides, notwith- 
standing such committal for a specified term, that the defendant may obtain 
his release from custody on finding a sufficient surety as aforesaid. 

By s. 3, when a husband without reasonable cause deserts his wife or 
his legitimate children under fourteen years of age, and leaves her or them 
without support, and goes to reside either permanently or temporarily 
beyond Victoria, he is liable to be imprisoned with hard labour for a term 
not exceeding one year. 

By s. 4, if he refuses or neglects to comply with a maintenance order 
for the maintenance of his wife and children, whether illegitimate or not, 
made under s. 43 of the Marriage Act, 1890, or goes, or attempts or makes 
preparation to go, beyond Victoria, he is liable to the punishment provided 
in Uie last section. 

By s. 5, any person deserting wife or children in any other British 
possession or in the United Kingdom may be dealt with in Victoria 
by the administration of a similar punishment and under the Fugitive 
Offenders Act, 1881.^ 

By s. 6, it is provided that if any illegitimate child be committed to the 
care of the Department for Neglected Children, such committal shall be 
prima fade evidence of its want of means of support. 

Wild Dogs (No. 1 741).— The Wild Dogs Act, 1901 (s. 2), defines the wild 
dog or dingo. S. 3 gives power to a municipality to give twenty shillings 

* 44 ft 45 Vict., c. 69, ImperiAl Stetute. 
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as a bonus for the destruction of every wild dog, but the council of that 
municipality is not bound to pay more than ^1^200 per annum for that 
purpose. By s. 4 the claimant for the bonus must hand the skin to the 
proper authority, and make a declaration that he did not breed the dog 
for the purpose of obtaining the reward. By the other sections of the Act 
the Governor in Council shall pay half the reward, and also municipalities 
are to be at liberty to pay larger rewards, but the State is to be limited to 
ten shillings per head. Dogs under six months old are to be paid for at 
half rates. The Act is to expire on July 31st, 1904. 

Land Act (No. 1749). — ^The Land Act of 1901 is a long Act of 437 
sections, being composed of eight parts and many sub-divisions. Beginning 
with the Land Act of 1890, there have been eleven Acts dealing with this 
question, and this Act now repeals the whole of them, re-enacting parts of 
sections, repealing others, and adding fresh ones. There is no continuity 
in these Acts. They are extremely complicated, and no useful purpose 
would seem to be served by setting out their provisions in extenso, 

Old-Age Pensions (No. 1 751).— This Act, entitled ''The Old-Age 
Pensions Act, 1901," is one of thirty-seven sections and came into force on 
December 7th, 1901. By s. 5, a pension, being for the personal support 
of the pensioner, shall, subject to the provisions of the Act, be absolutely 
inalienable, whether by way of or in consequence of sale, assignment, charge, 
execution, insolvency, or otherwise howsoever. 

S. 6 provides that the following persons whilst in Victoria shall be 
qualified to receive a pension : — 

(a) Every one of sixty-five years of age ; 

{b) Every person who is in permanent ill-health caused by having been 
engaged in mining or any prescribed dangerous or unhealthy 
occupation. 

No woman having married an alien shall thereby become disqualified 
to receive a pension. 

By s. 7 the following persons are disqualified from receiving a pension : — 

(a) Aliens; or 

{b) Naturalised subjects, unless they have been naturalised for six 

months preceding their pension claims ; or 
{c) Chinese or Asiatics, whether naturalised or not ; 
{d) Aboriginal natives of Australia or New Zealand. 
By s. 8 no person shall receive a pension unless be fulfils the following 
requirements — viz. : — 

{a) That he is residing in Victoria ; and also 

(b) That on such date he has so resided, whether continuously or not, 

for at least twenty years ; and also 

(c) That he has not been absent, whether continuously or not, for more 

than five years during the time from which the said twenty years 
commenced to run ; and also 
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(d) That he has resided in Victoria continuously for not less than five 

years immediately preceding such date ; and also 

(e) That during the period of two years immediately preceding such 

date he has not been convicted three times or upwards of 
drunkenness ; and also 
(/) That during the five years immediately preceding such date he has 
not, for any offence or offences, been imprisoned for any period 
or periods amounting in the whole to six months or upwards; 
and also 
(g) That during the period of twenty years before he has not been 
imprisoned for any period or periods amounting in the whole to 
three years or upwards ; and also 
(X) That if a husband, he has not for twelve months or upwards 
during five years immediately preceding such date without just 
cause deserted his wife or failed to provide her with maintenance 
or neglected to maintain his children under fourteen; or if a 
wife, during five years past she has not for twelve months 
deserted her husband or children under fourteen ; and also 
(1) That his average weekly income does not amount to eight shillings 

or upwards ; and also 
(j) That the capital value of his property, either in or out of Victoria, 

does not amount to £160 and upwards ; and also 
(X) That he has not deprived himself of property to qualify for and 

obtain a pension ; and also 
(/) That he has made reasonable efforts to provide for himself or has 

brought up a family in decency or comfort ; and also 
(m) That the husband, father, mother, or the children of the claimant, 
or any or all of them, are unable to provide for and maintain the 
claimant ; and also 
(n) That he is unable to maintain himself; and also 
(o) That he has not within twelve months been refused a pension 
certificate except for the reason that he was disqualified by age, 
or for reasons which were not in existence at the time of the 
further application. 
S. 9 deals with disqualifications arising from short absences from the 
Colony. 

S. 10, sub-8. I, limits the pension to eight shillings per week, but the 
Commissioner may give any less sum he decides to be reasonable and 
sufficient. By siib-s. 2 of this section, when the claimant, although sixty-five 
years of age, appears to be physically capable of earning or partly earning his 
living, the pension claim may be refused or a lesser sum than the eight 
shillings granted. 

By s. II the pension shall be at such rate as will make the total income 
of the claimant from all sources eight shillings per week. Provided, however, 
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that to the extent of two shillings per week received by the claimant as 
wages in respect of personal labour, such sum shall not be taken into 
account in the computation of his income from all sources, but such pension 
shall be diminished by sixpence for every complete ;^io capital value of all 
property owned by claimant (not including furniture and personal effects to 
the value of ^25) which does not return income. 

S. 12 provides for the method of assessment of the value of accumulated 
property. By sub-s. (if) the net capital value of husband's and wife's 
accumulated property shall be deemed to be not less than half the total 
net capital value of the accumulated property of both after allowing one 
deduction of ^^50. This provision does not apply when husband and wife 
are living apart under decree or order or deed of separation. 

By s. 13,^ in the computation of income, sub-s. {a) provides that when 
any person receives board or lodging the actual value of such, not exceeding 
five shillings per week, shall be included in such computation; (d) in the 
case of husband and wife, the income of each shall be deemed to be not 
less than half the total income of both. This does not apply when legally 
separated. 

SS. 14 and 15 provide for the making of claims, and the manner in 
which the dona fides of them may be investigated. Confidential reports are 
to be furnished on demand by banks, companies, friendly societies, etc. 
Strict rules of evidence are not to be binding. Power is also given to 
send the claimant to a benevolent asylum or charitable institution, if the 
Commissioner is of opinion the claimant is unfit to be entrusted with the 
pension, and there is practically no appeal given from the Commissioner's 
decision. 

By s. 16 the Registrar is directed to send a notice to the husband, &ther, 
mother, or children over twenty-one of any claimant, requiring each of them 
to furnish a declaration as to their means and ability to support the claimant 
If no return is made after due time, the relatives may be summoned before 
the Commissioner, who shall have all the powers of a Court of petty 
sessions, to show cause why he should not contribute towards the costs of 
the pension of the claimant or pensioner. The onus of proving that a 
person summoned is not a relative of the claimant or pensioner is to be on 
the person so summoned. The Court can make an order for eight shillings a 
week against any one relation, although it may appear that other relations 
may be liable. Punishment of imprisonment for one month in default is 
provided, and cases may be heard in camera. 

By s. 21 no person shall receive a pension certificate till he has executed 
an undertaking to transfer his property to the Treasurer of Victoria and 
authorising him to sell it 

By s. 26 payments of the pension may be made to ministers of religion 
or other persons named for the benefit of the pensioner. 

S. 27 provides that the pension shall not be paid if the pensioner is m 
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prison, or in a lunatic asylum, or a hospital, or out of Victoria, but that 
it shall be forfeited; and it further provides that when the pensioner is 
discharged from any asylum or hospital after having been there more than 
twenty-eight days, his pension shall be resumed, dating back twenty-eight 
days previously to his discharge. 

By s. 28 no person in a benevolent asylum shall draw a pension. 
By s. 30 imprisonment with or without hard labour, not exceeding six 
months, is provided for offences against the Act — 

(a) By false statements obtaining, or attempting to obtain, a certificate 

or pension ; 
(i) By unlawful means attempting to obtain or obtaining payment of 

a forfeited instalment of a pension ; 
(c) Personation; 
{d) Aiding or abetting others in commission of the above offences ; 

(e) Wilfully lending pass certificates to any other person. 

By s. 31 the Court, in addition to the punishment imposed by the last 
section, can — 

(a) Cancel any pension; 

(f) Reduce it; 

(c) Impose a penalty not exceeding twice the amount of instalment 
wrongfully obtained ; or if the defendant is a pensioner, direct 
forfeitiu-e of future instalments of his pension equal in amount 
to such penalty. 
S. 32 (i) provides that when a pensioner is convicted of drunkeimess 
or any offence punishable by imprisonment for not less than one month, 
then in addition to any other penalty the Court may order forfeiture of one 
or more instalments falling due after conviction. By sub-s. 2, when in the 
opinion of the Commissioner the pensioner mis-spends any part of his pension, 
or wastes or lessens any part of his Income or earnings, or injures his health 
or endangers or interrupts the peace and happiness of his family, the Com- 
missioner may, on complaint of the Registrar or any paymaster or police- 
man, make an order directing that until further order the instalments 
shall be paid to a benevolent or charitable society, minister of religion, 
justice, or other person for the benefit of the pensioner, or cancelling the 
pension certificate or directing a forfeiture of some of the instalment. By 
sub-s. 3, when a pensioner is twice within twelve months convicted of 
any offence punishable by imprisonment for not less than one month, or 
of drunkenness, or when he is convicted of any offence pimishable by 
imprisonment of twelve months or upwards, the Court shall cancel the 
pension certificate. By sub-s. 4 the pass certificate is to be delivered to 
the clerk of the court and sent by him to the Registrar. 

^y s* 33» notwithstanding that a pensioner has not been convicted of 
drunkenness, the Registrar may at any time summon him to show cause 
why his pension should not be cancelled, reduced, or suspended for a term 
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on account of such pensioner's drunken or intemperate habits, and the 
Commissioner may, if he thinks fit, cancel, reduce, or suspend such pension 
accordingly. 

By ss. 34 and 35 the pensions are charged on the Consolidated 
Revenue, and an annual return is to be made of them to Parliament 

S. 37 gives the Governor in Council power to make regulations for 
carrying out the Act. 

Biiiploy«ri' Liability (No. 1757).— This Act, entitled "The Employers 
and Employees Act, 1890, Continuance Act, 1901," continues indefinitely 
Part III. of the Employers and Employees Act of 1890. 

Inoome Ikz (No. 1758).— The Income Tax Rate Act of 1901 is a re- 
enactment of the previous Acts for the year 1902. 

Betting. — No. 1765 is an Act entitled "The Sports Betting Suppression 
Act, 1901." SS. 3, 4, and 5 provide that the promoter of any sports, by 
advertising in a local newspaper and posting notices at the gateways and on 
the ground, may prohibit wagering and betting thereat S. 6 provides a 
penalty not exceeding ;^2o for any person who, on the ground or in any 
place adjacent thereto, whether on his own behalf or for any other person, 
wagers or bets, or offers or promises to pay any wager and bet S. 7 
provides that any person so doing may be removed or apprehended without 
warrant by the police. By s. 8, if a person so removed re-enters the 
ground, he may be fined a sum not exceeding j£s^f ^^ imprisoned for any 
period not exceeding three months, or incur both penalties in respect of each 
re-entry. By s. 9, any person removing the notices alluded to in s. 5 
shall be liable to a penalty not exceeding £$. 

Tmfts (No. 1769). — ^I'he Trusts Act of 1901 provides that as soon as 
the executor or administrator of the estate of any deceased person has 
procured the registration of some other person as the holder of some shares 
not fully paid up in an incorporated company, without reserving any portion 
of such estate for the payment of any calls to be made, he shall be freed 
from personal liability for any call after the registration of the other person 
as holder, but it shall not affect the right of the company in its liquidation 
to follow the assets of the deceased person. 

Sale of Diseased Flanti (No. 1773).— The Vegetation Diseases Act, 1901, 
makes it an offence, with a penalty not exceeding ;^io, for any person to 
sell or expose for sale or to cause to be sold or exposed for sale any diseased 
tree, plant, or vegetable. 

Bduoation (No. 1777). — ^The Education Act, 1901, which amends the 
Education Act of 1890, makes a few unimportant alterations in the 
latter Act 

Public Servioe (No. 1779). — ^The Public Service Act, 1901, is a short 
Act which deals with the public service in Victoria, and is of merely local 
interest 

Gold Bnying.^No. 1780 is an Act entitled " The Gold Buyers Act, 1901." 
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S. 2 is the definition clause. S. 3 provides that after March ist, 1903, no 
unlicensed person shall buy unwrought gold or gold amalgam. SS. 4 to 7 
provide for the licensing of buyers, the latter section allowing the manager 
or representative of any banking company in any locality to obtain a 
licence without any certificate of character. S. 8 provides that no Chinese 
person is to be licensed — ^this by the definition clause includes a half-caste. 
By s. 20 no licensed gold buyer shall smelt, work, use, or deal with any 
unwrought gold or gold amalgam until five days after he has purchased the 
same. By s. 25 no child under fourteen shall sell gold By 8. 26 no buyer 
shall buy gold except at the place where he carries on his business. Any 
ofience against the Act is provided for in s. 23 by a penalty not exceeding 
jCS^y ^^ ^ recovered in a summary way. 



7. WESTERN AUSTRALIA. 

[Contributed by R. W. Lbb, Esq.] 

Acts passed — 36. 

I Ed. VIL:— 

- Supply. — Nos. T, 5, and 6. 

Loan (No. 2). — ^This Act authorises a loan of ;^2,6oo,ooo for public 
works and other purposes. 

CostomB (No. 3). — ^The Commonwealth of Australia Constitution Act by 
s. 95 permits Western Australia for five years after the imposition of uniform 
customs duties to impose certain duties of customs on goods imported from 
other States of the Commonwealth. This Act continues existing duties in 
force. 

Rre ab yterian Chvioli of AustialiA (No. 4). — ^This Act gives legal effect 
as far as Western Australia is concerned to a scheme of union entered into 
by the Presbyterian Churches of the various Colonies to form one Presby- 
terian Church of Australia. The Act does not come into force until (a) 
the Moderators of the General Assemblies of the several churches have 
executed a deed poll signifying the acceptance of the scheme; (3) the 
Parliaments of the other States have passed Acts giving effect to it ; (c) a 
notice of the above facts signed by the Moderator of the General Assembly 
of the Presbyterian Church in Western Australia has been published in 
the Government Gazette, 

When the Act takes effect, the properties of the Presbyterian Church 
of Western Australia are to be held subject to the scheme of union set 
forth in the schedule, which also contains the standard of religious belief 
and ecclesiastical government. 
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1^2 Ed. VIL .— 

Appropriaticni. — ^No. i. 

Oaolf Aets Amendment (No. 3). 

S. 2. — ^The Governor may by notice in the Gazette declare any lock-up 
to be a police gaol. 

S. 3 — ^Any Court may commit to a police gaol for a period not exceeding 
three calendar months. 

S. 12 specifies the cases in which a guard or warder may fire upon 
a prisoner — ^viz. (a) if he attempts an escape, or {ff) if he attempts an assault ; 
provided that such firing appear to be necessary to prevent escape or 
that the assault committed or attempted be of a character apparently 
dangerous to life or likely to cause bodily harm to the person assaulted or 
threatened. 

S. 14. — Commitments under the Debtors Act, 187 1, may be made to 
a police gaol. 

SS. 15 and i6, — Persons in custody may be brought up to answer any 
further charge or to give evidence on an order of Court without habeas 
corpus. 

Workfliri' Compenaatum (No. 5). 

S. 4. — ^This Act applies only to injuries of workers employed — 
(i) On or in or about any railway, waterwork, tramway, electric lighting 

work, factory, mine, quarry or engineering or building work. 
(2) On or in or about any employment declared by proclamation 
to be dangerous or injurious to health or dangerous to life 
or limb, provided that no such proclamation shall issue except 
pursuant to addresses from both Houses of Parliament. 

Questions as to liability to pay compensation, etc., if not settled by 
j^reement, are to be determined by the magistrate of the local Court 
sitting with two assessors (s. 8). 

Special provision is made to secure compensation or damages, whether 
under the Act or independently of the Act, to workers in mines, factories, 
buildings, or vessels. The amount of compensation or damages to which 
any such person shall become entitled shall from the date of the accident 
become a charge upon the ^nployer's estate or interest in such mine, factory, 
building, or vessel, and the pknt and appliances thereof (s. 17). 

In other respects this Act follows the model of the Imperial Act (60 
& 61 Vict, c 37). 

Ezeeis Bzpenditnre (Nos. 6 and 9).— These Acts confirm and allow 
certain expenditures incurred for the services of the years 1899-1900 
and 1900-1901, and not included in any Appropriation Act for the years 
in question. In the first year the excess expenditure on votes on the 
Consolidated Revenue Fund is JE^i^l^^o^ 6j. 10^. ; on votes on the General 
Loan Fund ^28,294 or. 5^. The corresponding amounts for 1900-1901 
are £l^^l^^ iw. 6i/. and ;^i3S>39S i^^- 3^- 
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Crfiniaal Code (No. 14). — ^An introductory Act of ten sections contains 
a code of criminal law in a schedule and provides that it is to come into 
operation on May ist, 1902. 

The code itself extends to 713 sections and deals both with substantive 
law and with procedure. It consists of eight parts, each divided into 
numerous chapters : Part I., Introductory ; Part II., Offences against 
Public Order; Part IIL, Offences against the Administration of Law and 
Justice and against Public Authority ; Part IV., Acts Injurious to the Public 
in general ; Part V., Offences against the Person, and relating to marriage 
and parental rights and duties and against the reputation of individuals; 
Part VL, Offences relating to Property and Contracts ; Part VIL, Preparation 
to commit Offences, Conspiracy, Accessories after the Fact ; Part VIII.» 
Procedure. 

All or nearly all pre-existing criminal law is repealed. The Act aims 
at being exhaustive, and includes such topics as corrupt and improper 
practices at elections (chap, xiv.), frauds by bankrupts, etc. (chap. liv.). 

Supreme Ckrart: Additional Judge (No. 16).— This Act provides for 
an additional judge of the Supreme Court at a salary of ^^1,400. 

Buah Ftroi (No. 18). — ^This is an Act to diminish the dangers resulting 
from bush fires. All earlier Acts are repealed. 

S. 5. — ^The Governor may by notice in the Gautte declare the times 
of the year during which it shall be unlawful to set fire to the bush within 
any district or part of the State mentioned in the notice. Penalty up to jQso. 

S. 7. — ^No person shall bum any bush during the months of October 
to April inclusive without taking precautions — ^viz. (a) written notice to 
adjoining owners or occupiers; (b) three men at least in attendance to 
prevent fire spreading. 

Trades Unions (No. 19). — ^This Act closely follows the provisions of 
the Imperial Acts of 1871 and 1876 (34 & 35 Vict., c. 31, and 39 & 40 
Vict., a 32). 

S. 31. — ^A registered trade union or branch thereof may be registered 
under the Industrial Conciliation and Arbitration Act, 1902. 

Indufltrial Ckmoiliation and ArUtration (No. 21).— This repeals the 
corresponding Act of 1900, but re-enacts the greater part of it with 
improvements and additions. 

An entirely new group of sections relates to Government employees. 
By s. 107, if any person employed by the Government on daily wages 
payable weekly or fortnightly is a member of any industrial union composed 
of workers of the same trade as such person, the Minister of the department 
in which such person is employed shall in relation to all such persons be 
deemed an employer. 

S. 108. — ^Any association or society of Government railway servants may 
raster under this Act as an industrial union of workers. 

S. 109. — If an industrial dispute arises between the Minister and any such 
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union, it may be referred to the Court for settlement. A union may 
petition the Court to hear and determine any matters in dispute. No sudi 
petition shall be filed except pursuant to a resolution of a special meeting 
of the union called for the purpose. If the Court considers the dispute 
sufficiently grave to call for investigation and settlement, it shall notify the 
Minister thereof and appoint a time and place for the enquiiy. In no case 
shall the Board of Conciliation have any jurisdiction over the Minister or 
the workers employed in his department. Except when inconsistent with 
the express provisions of ss. 107 to 109, every union of Government employees 
shall be subject to and entitled to all the provisions of this Act. 

Haalih Aid, 1886, Amwidment (No. 83).~S. 7 validates proclamations, 
orders, and regulations for the purpose of preventing the spread of bubonic 
plague made or purporting to be made in pursuance of the provisions of 
the principal Act except as regards actions and suits already commenced, and 
indemnifies all persons in respect of anything done by them in pursuance 
of such proclamations, etc. 

larly Olodiig (No. 34). 

S. 3. — ^The Grovemor may by proclamation declare any municipality 
to be a district for the purposes of this Act. 

S. 4. — The closing time for all shops except those mentioned in Schedule I. 
situated in any district shall be on one week-day one o'clock, on one week- 
day ten o'clock, and on the four other week-days six o'clock. Shops shall 
remain closed until 8 a.m. or such earlier hour as shall be mentioned 
in the proclamation. 

Every shopkeeper may elect to close early on Wednesday and late on 
Saturday or vice versa. When he has two or more shops in any one district, 
they shall all close at the same time. 

When in any week a shop is closed for the whole day by reason of a 
bank holiday or public holiday, it may remain open until six o'clock on the 
weekly half-holiday. Shops may be kept open until 10 p.m. on the week- 
day next preceding Christmas Day or New Year's Day. 

S. 5. — A majority of shopkeepers (of shops not scheduled) in any district 
may memorialise the Minister to change the days of early and late closing, 
and thereupon alteration may be made by proclamation. 

S. 6 relates to the closing time for hairdressers' shops, which is to be 
10 p.m. on Saturdays and 6.30 p.m. on odier week-days. 

S. 9. — ^No shop assistant is, except on some special occasions for which 
provision is made, and except in scheduled shops, to be employed in or 
about a shop for more than half an hour after closing time. 

S. la — In scheduled shops one half-holiday in each week must be 
allowed. 

S. IX. — One hour is to be allowed daily for dinner, and also one hour 
for tea when the shop remains open after 6.30 p.m. 

S. 12. — ^No woman or young person under the age of sixteen years is 
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to be employed for more than nine hours daily, exclusive of meal times, 
except on one day in the week, when the period may be twelve hours, nor 
for more than fifty-three hours in any week. 

SS. 13 to 33 relate to the appointment and powers of inspectors, 
penalties, etc. 

Coal Khm' Se^^tum (No. 25).— An Act of seventy-six sections with 
a schedule of rules. It appears to be * modelled upon the corresponding 
Acts of Victoria and New South Wales. 

Bojal ComBUiaaiien' Powers (No. 28). — ^An Act for procuring the 
attendance of witnesses before Royal Commissions. 

Fteforiptio^ of Light and Air (No. 29).— No rights of access of light 
and air axe to be acquired by prescription, grant, or otherwise unless by 
grant which (a) must be made by deed duly executed and registered, (d) shall 
provide that the (benefit thereof shall endure for a term not exceeding 
twenty-one years. 

Trading Stamps' Abolition (No. 30). — A trading stamp is any stamp, 
coupon, document, etc., which entitles the holder to demand and receive 
from any trading stamp company any money or goods. All such con- 
trivances are prohibited under a penalty not exceeding ;^io. Trading 
stamps issued before the commencement of the Act must be redeemed in 
cash or goods at holder's option at the rate of fourteen shillings in the pound. 
If the issuiAg company fails or refuses to redeem, the holder may sue for 
and recover the value in cash. (The assent of the Governor to this Act 
has been temporarily withheld.) 

Other Amending Aets. — i & 2 Ed. VII., No. 2, amends the Wines, Beer, 
and Spirit Sale Act, 1880 ; No. 7 the Summary Jurisdiction (Married Women) 
Act, 1896; No. 8 the Land Drainage Act, 1900; No. 15 the Permanent 
Reserves Act, 1899; ^o* ><> ^^^ ^"^ ^^^ 1898; No. 22 the Municipal 
Institutions Act, 1900. 

Sepealing Act. — No. 17 repeals the Prawn Fishing Act, 1876. 



8. BRITISH NEW GUINEA. 

[Contributed by W. F. Craies, Esq.] 
Ordinances passed — 2. 

Only two Ordinances were passed in 1901. 

No. I is an Appropriation Ordinance. 

No. 2 adopts as the Law of New Guinea the Religious, Educational, and 
Charitable Institutions Act of 1861, Amendment Act of 1895 ^^ Queens- 
land (S9 Vict., No. 4), except s. 2 thereof, and repeals as to deeds of 
grant, gifts or benefactions (otherwise than by will) made after May 31st, 190 1, 
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the provisions of the Religious, Educational, and Charitable Institutions Act 
(of Queensland) of 1861, which Act had been adopted as the law of British 
New Guinea by Ordinance No. 6 of 1889. 

By an Order in Council made on March 6th, 1909, authority was given 
to issue letters patent placing British New Guinea under the authority of 
the Commonwealth of Australia,^ and authorising the Governor-General of 
the Commonwealth, so soon as the Commonwealth Legislation has made 
laws for the government of New Guinea, to issue a proclamation declaring 
that fact. From the date of such proclamation the letters patent of June 8th, 
1888,' constituting the possession and government of New Guinea, are revoked 
without prejudice to anything done therewards. In the meanwhile the 
Governor-General is in those letters patent substituted for the Governor. 



9. FIJI 
[CantribuUd by W. F. Craies, Esq.] 
Ordinances passed — 3. 

Eiiianee. — Ordinances Nos. i and 3 are Appropriation Acts. 

DisafbotioiL — Ordinance No. 2 makes it an effence punishable for 
any person to cause or attempt to cause any aboriginal native of Fiji to 
be disaffected to the Government, or to induce any such native to take 
any action having for its object the subversion or alteration of the present 
form of government This Ordinance was passed at the instance of Governor 
O'Brien, and was directed against an agitation supposed to have been 
fomented by New Zealand for the annexation of the Fiji Islands to 
New Zealand. 

The Ordinance has not yet been sanctioned. 

10. NEW ZEALAND. 

[Contributed by Godfrey R. Benson, Esq.] 

Public Acts, 74; Local and Personal Acts, 26. 

Genoral ObMrvatlons. — ^Of the public Acts of which no account is given 
below, some are of a local character, some are for the extension of 
periods fixed by previous Acts, or for the validation of proceedings in 
which some technical flaw has been found, and some are amending Acts 
of no interest 

One of the private Acts, No. i {Rhodes Tlrust^ is of interest as pointing 
to the absence in New Zealand of any law adequately taking the place of 
the Settled Land Acts. 

* See s. 122 of the Constitution of Australia Act, 63 & 64 Vict, c. 12. 
' Statutory Rules and Orders, Revised (ist ed.), vol. i., p. 468. 
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Snpply. — Nos. i, 5, 11, 14 and 33 are Supply Acts. 

Chinese Lnmigratioii (No. 3).— Acts of 188 1 and 1888 limit the number 
of Chinese passengers that may be brought to New Zealand by any vessel, 
the limit varying with the tonnage of the vessel. They also require a 
payment in respect of each such passenger landed. The present Act 
aims at preventing these provisions from being evaded by Chinese members 
of the crew landing and remaining ashore. 

Aoddenti' Ckxmpenafttlon. — No. 4 empowers the Court in|any proceeding 
to recover compensation for injuries through accident (other than proceedings 
under the Workmen's Compensation Act in which analogous provisions 
already existed) to require the claimant to be examined by an independent 
doctor appointed by the Court 

Polioe Offenoes. — ^No. 8 enlarges the class of public places in which 
the use of provocative language is penalised by the (N. Z.) Police Offences 
Act, 1884 ; it gives the magistrate power to fine up to £20^ instead of 
only to imprison up to one year, for profane or obscene language used 
in a public place; and it makes habitual consorting with disorderly 
persons of various descriptions an offence punishable with three months' 
imprisonment. 

Hunes' Begittration (No. 12).— This Act provides for the formation of 
a register of qualified sick-nurses. Three years' hospital training and the 
passing of an examination are required for registration in most cases ; but 
the Minister may make special provision for special cases. 

Ezportatien of Arms. — No. 15 authorises the Governor to prohibit by 
proclamation the exportation, to any State named in the proclamation, 
of arms or warlike stores. 

Phyuoal Education: Drill. — No. 17 requires provision to be made for 
physical drill in all schools. The details are to be arranged between the 
Minister and the boards. 

Charitable Gifts (No. 19). — By an Act of 1883, property given by will 
to certain specified kinds of public institutions, including schools and hospitals, 
is by an earlier Act exempted fit)m death duties. The present Act makes 
the exemption from duty extend to all gifts, whether by will or otherwise, 
upon any trust for the public of whatever nature. 

Mortgagee of land. — No. 20 provides a simple statutory form for 
mortgages of land. The Act appears to import into a mortgage made in 
this form all the provisions necessary for making the form widely usefiil. 
It is at any rate a great improvement upon the corresponding provision of 
the English Conveyancing Acts. 

Maori Antiquitiee. — No. 21 empowers the Governor to buy any Maori 
antiquities. It further requires that Maori antiquities shall not be exported 
without previously being offered to the Governor. 

Babbits (No. 23). — Landowners who fail to destroy rabbits on their land 
when duly required to do so are liable under this Act to a penalty. 
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Shopi and Shop Aisutante (No. 24).— An Act of 1894 required a 
weekly half-holiday to be given to shop assistants, with certain exceptions. 
An Act of 189s brought chemists' assistants within the exception. The 
present Act (with certain saf^ards) restores them their half-holiday. 

Chaiitable Inttitationa' Sating (No. 25).— Local authorities may under 
this Act exempt charitable institutions from rates. 

Opium (No. 26). — Opium for smoking is not to be imported or manu- 
£actured. The importation of opium in a form unsuited for smoking is 
made subject to permits and regulations, and permits for this purpose may 
not be given to Chinese. The smoking of opium is prohibited under 
penalty. 

Money-Lenden (No. 2S), — The framers of this Act have taken the 
(United Kingdom) Money-Lenders Act, 1900, and, by the substitution 
of the word ''or" for the word "and,'' have changed it from an almost 
inoperative measure into a very drastic measure. It will be remembered 
that under the United Kingdom Act the Court may upset a contract with 
a money-lender when it appears that the interest (or other charges) is 
excessive and that the transaction is one against which equity would (apart 
from the Act) give relief. (See Wilton &* Co. v. Osborn^ 1901, 2 K.B. no.) 

The effect of the change of " and " to '' or " is obvious. It does not appear 
that such a simple and sweeping provision was at any stage contemplated 
by the authors of the United Kingdom Act 

Ednoation Boaida' Sleotiim. — No. 29 amends in various details the Act 
of 1900, which provided that education boards should be elected by the 
individual members of the several school committees within their area, 
instead of by the committees corporately. In particular this Act requires 
a declaration of secrecy by the returning officers, etc., and provides a 
penalty for disclosing the state of the poll before completion, or disclosing 
how any voter has voted. It is surprising that in an election of this character 
secrecy should be found requisite. 

FiiheriM. — No. 30 extends for a further year the bonus, given for a 
period by an Act of 1885, on canned and cured fish for export 

Inspection of Machinery. — ^No. 32 amends the Act of 1900, inter alia^ 
by extending the times for the examination and certification of persons 
in charge of machinery, and by extending the requirements of certification 
to persons in charge of gold dredges. 

Bvidanoe (No. 34). — ^An Act of 1895 provides that in certain proceedings 
the judge or magistrate may require any person to be examined. The 
present Act extends the list of these proceedings, all of which (as extended) 
relate either to revenue or to the liquor laws. 

Tmiioea (No. 35). — ^This Act, amending Acts of 1883 and 1891, adopts 
the provisions of the (England and Ireland) Trustee Act, 1893 (ss. 10 to 
12 and 22), in regard to appointment of new trustees, and the exercise by 
a surviving ^trustee or trustees of powers originally conferred on two or 
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more trustees. It also adopts the provisions of the (England and Ireland) 
Conveyancing Act, 1881, in regard to maintenance of infants out of the 
income of trust property. 

Aid to Pablio Works and Land Settlement (No. 36).— This Act 
authorises the Government to raise, by borrowing at not more than four 
per cent., ;^i, 250,000, of which ;;^6oo,ooo is for the construction of new 
railways; ^^400,000 for the development of existing lines; ;^2oo,ooo for 
roads and bridges, for lands for settlement, and ;£so,ooo for the development 
of gold fields. 

Indnitpal Conoiliation and Arbitration. — No. 37 amends the law of 
conciliation and arbitration (which was codified in the preceding year) 
in a number of details. The most noteworthy of these amendments enables 
either party to a dispute to take it to the Court of Arbitration without awaiting 
the decision of the Board of Conciliation. 

Pablio Sohool Teachen' Salaries (No. 38). — ^This Act lays down an 
elaborate scale regulating the number of teachers and pupil-teachers in 
public schools and the pay of each. The number of teachers and the pay 
of the senior teachers rises with the average attendance of children in 
each school. The proportion of teachers (including pupil-teachers) to 
children is about one to forty. The salaries range from a capitation fee 
^^ £5 pcf child, for the sole teacher in a school with less than nine 
children, to ^^374 a year — the salary of a head-master in a school of 
1020 children. A head or sole teacher has also, when the number in 
average attendance exceeds 20, a house, or an allowance in lieu thereof 
of from ^20 to ;^5o. The junior assistant in all the schools where 
assistants are allowed gets ;^8o, and the senior male assistant in the largest 
schools ;^245. The salaries of women teachers sire equal to those of men 
in the lower grades, but not in the higher. Considerable power to depart 
from the scale is conferred upon the minister and the boards acting together^ 
especially for the purpose of district high schools. 

Local Bodies' Loans (No. 39). — Local bodies may by this Act borrow for 
the purpose of public works, on the security of a special rate to be levied on 
the area benefited, provided that their borrowing is authorised by a majority 
of three-fifths at a poll of the ratepayers concerned. It further requires the 
Colonial Treasurer, within the limit of the funds available, to lend the sums 
duly demanded by local bodies for this purpose, and accordingly increases 
by ;^25o,ooo a year the amount which under previously existing Acts might 
have been lent to local bodies for various purposes, and authorises the 
Government to borrow for the purpose of making such loans. 

Looal Bodies' Oold-Fieldf, Public Works and Loans.— No. 40 makes 
mining privileges which were not previously rateable liable to a special 
rate for public improvements in gold districts. 

Kaori Lands (No. 42). — The Maori Lands Administration Act, 1900, 
required the consent of the Maori Council to every loan of land by a Maori, 

20 
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and the consent of the Governor in Council to every sale ; the present Act 
restricts these requirements to the case of land owned by more, than two 
Qwners. This, however, does not affect the provisions of the principal Act 
intended to secure that every Maori alienating land shall retain sufficient for 
his own support This Act further exempts from the provisions of the 
principal Act, lands which have been bought by a Maori from a European. 
It also extends the definition of Maori so as to include all person3 of Maori 
descent, persons of one quarter or less Maori blood having been excluded 
by the previous definition. 

Paiiroa Vative Reserve. — No. 43 vests certain lands, formerly set apart 
for a certain tribe, in the public trustee in trust for beneficiaries to be 
ascertained by the Native Land Court, and directs that a part of these lands 
shall be set apart for a native school. 

Cook and Other IslaacU' Oovezimient (No. 44). — The islands subject to 
this Act were in 190 1 ordered by the Imperial Government with the consent 
of the General Assembly of New Zealand, under the (Imperial) Colonial 
Boundaries Act, 1895, to be part of New Zealand. This Act, which, unless 
extended, is to remain in force for one session only, provides that the laws 
now in force in the islands shall continue to prevail, including native customs 
so far as they are not "repugnant to the general principles of humanity*" 
But the Governor may by order in council repeal or alter any law, and may 
direct that any New Zealand laws, except those relating to intoxicating liquors, 
shall apply. The existing courts are to continue, but subject to appeal to 
the New Zealand High Court, and such appeals may be heard by a single 
New Zealand judge at the islands. The Governor may appoint a resident 
commissioner and other officers, and give them any powers. The existing 
" Federal Parliament " and " Native Councils " may continue to sit, under 
altered names, and may pass Ordinances, which, however, after consent from 
the Governor, must lie before both Houses of the New Zealand General 
Assembly. The New 2^aland tariff is to apply, with the addition of an 
cui valorem duty not exceeding ten per cent., on articles which under that 
tariff are duty-free. The Governor may exclude certain classes of imports. 
He may take land for military or naval reserves for the Imperial or 
Colonial services. 

Oovemment Aailways Department Classification (No. 45). — ^This Act 
prescribes the rates of pay for all grades in the Government railway service. 
The rates prescribed by it may be raised or lowered by a vote of the House 
of Representatives upon a message fi'om the Governor, but any such increase 
or decrease must be made rateably throughout all grades of the service. 
The rates prescribed are, when judged by English standards, high for the 
lower ranks, but by no means high for the few highest positions. The 
general manager gets ^1,000, rising to ;^i|25o a year. The two chief 
engineers and the chief traffic manager each get ;£^7oo, rising to ;;^9oo a 
year. The rest of the "first division," which appears to include head- 
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quarters staff and station-masters, get in the lowest grade (after a cadetship 
of six years) ;^iio, rising to ;£i8o a year, and in the highest ;£6oo, rising to 
;^65o a year. Some examples of the pay in the "second division" may 
be given. Guards get from 8x. to 10s. a day, the great majority of signalmen 
from 8^. to 9^. a day; fitters and boilermakers get froni 8^. to 12s, a day; 
engineers 10s, to 12^. a day ; firemen yx. 6d. to 9^. a day ; forgemen may 
rise to 15^. a day, and unskilled labourers appear as a rule to get ys. a day. 

The Act also sets up in each Island an '* Appeal Board ** to hear appeals 
from any member of the service who is " aggrieved with any decision of his 
superior officer," including appeals against dismissal or reduction in grade. 
The board consists of a judge or magistrate, a member elected by the 
"first divison," and several members elected by the several branches of the 
" second division "; the representatives of the "second division," however, only 
sit in cases affecting their own branch of that division. Decisions of the 
boards must go to the Minister of Railways for his approval, and appeals 
against petty fines go to the Minister only. 

Coal Mines (No. 46). — This Act reduces the royalties required in the 
case of any coal-mining lease granted by Government. It amends the 
provision of the principal Act of 1891 for the inspection of coal mines* by 
representatives of the miners, by enacting that inspectors for this purpose 
may be appointed by the union to which the miners belong, and in that case 
need not ,be themselves employed in the mine, and shall at all reasonable 
times have access to the mine. The difference of this from the corre- 
sponding provision of No. 60, below, suggests that miners' unions are more 
common in connection with coal mining. Among the other provisions of 
the Act are provisions corresponding to the " eight-hours section " of No. 60, 
below. 

State Coal Mines (No. 47).— The Government is authorised by this Act 
to work coal mines on unalienated Crown lands, and on Crown lands resumed 
with the consent of Parliament. Sums not exceeding in the whole ;^i 50,000 
may be raised to meet initial expenses, by borrowing, or out of the balances 
of certain public accounts including the Government Insurance account and 
the Public Trustee's account. 

Payment of Members — No. 48 raises the payment of members of the 
Legislative Council from ;i^i5o to ;^2oo a year, and that of members of 
the House of Representatives from ;^24o to ;£^3oo a year. It also makes 
the period for which a member may be absent without incurring a fine of 
^2 a day, five clear days only instead of fourteen. 

Old Age Pensions (No. 50). — The present Act is intended to facilitate 
enquiries, by the "deputy registrar" of old age pensions, into the cir- 
cumstances of applicants for pensions, making it the duty of every one to 
give such information as may be sought from him for this purpose, 
imposing penalties for refusing information or giving false information. It 
also provides for the reduction or cancelling of a pension when, after 
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it has been granted, the pensioner becomes possessed of property ; and it 
deals with the case when the applicant for a pension has recently transferred 
property to friends. 

IDlitary Pentions. — No. 53 extends the provisions of the Militaiy 
Pensions Act, 1900, to the contingents for service in South Africa, which 
were raised after the passing of the earlier Act — ^viz., the 6th and 7th 
contingents. 

Sehool Attendanoe (No. 54). — Children between the ages of seven and 
fourteen are required to attend a public school four, six or eight mornings 
or afternoons a week, according to whether the school is open six, eight or 
ten times in the week. Total or partial exemption from this rule may be 
obtained from a head teacher or a member of a school committee on the 
grounds of efficient education elsewhere, distance, etc. ; and schools, other 
than public schools, may obtain general exemptions for the children attending 
them. Parents are liable to a penalty of from 2^. to 10^. for every week 
of irregular attendance on the part of a child. 

The Act further authorises school boards to establish special truant 
schools, to which a child may be sent at the wish of a parent, or upon the 
order of a magistrate. A child who, after admission to a truant school, 
fails to attend regularly, may be committed to an industrial school, and 
the magistrate may order the parent to maintain the child there. These 
provisions being plainly inapplicable to thinly populated districts, suggest 
that among the agricultural population they are not needed. 

The Act further throws upon the parents of blind or deaf children the 
duty of providing them with education suitable to their case between seven 
and sixteen. When parents are unable to do this the duty devolves upon 
the Minister of Education, and when the Minister cannot agree with the 
parents as to their contribution to the cost, such contribution may be ordered 
by a magistrate. 

Criminal Code : De&mation. — No. 56 codifies the criminal law in regard 
to defamatory libel. 

Companies. — No. 58 substantially adopts for New Zealand the United 
Kingdom Companies Act, 1900 (except those provisions of it which were 
contained in a New Zealand Act of the same year). It contains, however, 
besides the necessary modifications, several additional provisions, among 
which the following may be noticed. Every company must require its 
directors to hold a qualification in shares. Every subscriber of a memor. 
andum of association is required to take a directors' qualification. It is 
made unlawful to transfer or allow the transfer of a share on which there 
are calls unpaid — ^a novel and startling departure. In the case of a mining 
company a half-yearly statement of accounts must be sent to each share- 
holder, and this statement must show the amount (if any) in arrear on the 
part of each shareholder. In all cases of winding-up by the court 
the official assignee in bankruptcy must be the liquidator, though the 
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court may on his application appoint a deputy to act for him. The 
provision, omitted in the (N.Z.) Act of 1900, but here introduced, for the 
rectification of omissions to register mortgages, etc., is less liberal than 
s. 15 of the (United Kingdom) Act of 1900, and injustice may easily 
arise from this. 

Faetories (No. 59). — This is a consolidating and amending Act. The 
scope of the Act is in regard to the places and employments to which '' factory " 
regulation applies, far wider than that of the United Kingdom Acts, for 
the definition of " factory " includes, inter alia^ ** every building, office, or 
place in which two or more persons are employed, directly or indirectly, in 
any handicraft, or in preparing or manufacturing goods for trade or sale," except 
buildings in course of erection, and temporary sheds for building purposes. 
Questions may arise as to the meaning of "place" in this definition. 
Provision is made lest the intention of this wide definition should be evaded 
by the "sweating" system; for every occupier of a clothing factory or the 
like is required to keep a register of work given out; and clothing, etc., 
so made, if not made in a registered factory, is required to be marked in 
an effective manner. 

The provisions in regard to safety and sanitation give very wide and 
general powers to inspectors, but contain nothing corresponding to the 
careful elaboration of requirements in detail which characterises the 
factory law of the United Kingdom. 

The hours of adult male labour are limited to : forty-eight a week ; eight 
and three-quarters a day; five continuous hours without a three-quarters-of-an- 
hour interval. This however, does not apply to men employed in getting up 
steam or the like, nor to certain scheduled trades concerned with the treatment 
of materials which decay rapidly. These include the meat-freezing and 
dairying trades. 

Boys and girls under sixteen are only to be employed in factories in 
special cases specially authorised by the inspector. For employment under 
sixteen in factories, a certificate from the inspector of the general fitness 
of the boy or girl is required, in addition to educational requirements. 
The question above suggested! as to the meaning of '* place" here recurs. 
Do these restrictions apply to farm work ? Employment under eighteen is 
altogether forbidden in certain trades specially dangerous to health. 

The Act requires payment of a minimum wage " being in no case less 
than five shillings per week for boys and girls under sixteen years of age, 
and thereafter an annual increase of not less than three shillings weekly 
till twenty years of age. 

" If any person employed in any capacity in a factory does any work 
for the factory elsewhere than in the factory, the occupier" of the factory 
"commits an ofience." So it seems that, for example, a cabinet maker 
must employ one set of men for making cabinets in his workshop and 
another set of men for fixing them up in the houses of his customers. 
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Whatever be the intention of this Enactment, the words probably go far 
beyond the intention. 

mniiig (No. 60). — ^The principal provisions of this Act are as follows :— 

No miner is to be employed underground for a longer period in any day 
than eight hours exclusive of meal times, except with payment of overtime 
wages at the rate of one-fourth as much again as the ordinary rate. (Compare 
1^0. 46, above.) I^ provides foir the examination and certification of persons 
to be put in charge of dredgers in deep streams. It amends the provisions 
in an Act of 1900 for the inspection of mines by representatives of the 
miners, by enacting that such inspectors need not be persons employed fn 
the mine, though if they are not so employed the bona fides of every 
application on their part to inspect must be certified by a magistrate or 
Justice of the peace. 

Pnblio Health (No. 2). — No. 61 empowers the Governor to prohibit or 
impose conditions upon the importation of any material likely in his opinion 
to convey infectious diseases. The Act amends the provisions of the con- 
solidating Public Health Act of 1900 as to quarantine, and amends in 
Unimportant respects the provisions for exemption from vaccination of the 
children of persons conscientiously believing that vaccination will be pre-^ 
judicial to the child's health. 

Timber.— No. 63 provides that the Governor may cause duties not 
exceeding three shillings per hundred superficial feet to be imposed Otr 
exported timber. 

Hative Land (No. 65). — ^The greater part of this Act is concerned with the 
settlement of thirty-four cases of special difl5culty which it appears to have 
been beyond the power of the Native Land Court to settle satisfactorily. 
But it contains also amendments to the law of which the most interesting 
empowers the court in ascertaining successors to a native to give (contrary, 
it appears, to native custom) a life interest in his property to his widow, 
whether married according to English law or according to native custom. 

Flax Orading and Export. — No. 67 prohibits the export of flax which 
has not been examined knd graded according to regulations which are to be 
made by the Governor. 

Boyal ViBit's Expenses. — ^No. 73 provides for repayment to the 
Governor of ;^2,25o — the expenses incurred by him on behalf of the Colony 
and at the request of his Ministers on the occasion of the recent Royal visit. ' 

Hew Zealand Ensign (No. 74). — An Act dealing with the same subject 
was passed in 1966, but by a provision in the Act itself, reserved for the 
ascertainment of her late Majesty's pleasure, it appears that the authorisa- 
tion by that Act of the perfectly general use of the ensign in question as the 
New Zealand ensign, was not approved by the Imperial Government ; for 
the present Act authorises such general use on shore only, and at sea restricts 
the use to vessels belonging to the Government of Kew Zealand, or permitted 
under an Admiralty warrant to fly the ensign. It appears from the preamble 
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that this ensign was sanctioned for vessels in the employment of the Colony, 
by a proclamation of the Governor in 1869, under the (Imperial) Colonial 
Defence Act, 1865, and had since passed into more general use whicli it was 
thought well to sanction. 



V. SOUTH AFRICA. 

[Contributed by Israel Davis, Esq.] 

I. CAPE COLONY. 

No Statutes have been passed. 

2. NATAL. 

Acts passed — 50. 

Zuloland. — By No. 8 the Laws and Acts relating to Indian immigration 
enumerated in the schedule to the Law are to be extended to Zululan^ 

» 

from a date to be appointed by proclamation in the Natal Gazette, 

By No. 10 the Registry of Deeds for Zululand is abolished, and the 
powers of the Registrar of Deeds for Natal are extended to Zululand. 
Consequent fiscal regulations are made. 

CatUe and WUd Animals.— By No. 12 a duty of ;^ioo is imposed 
on the exportation of every Angora ram or ewe from the Colony under 
penalty of a fine of not less than £2$ or not more than j^'ioo, or 
imprisonment in default of payment. The duty is not payable in the case 
of exportation to South African Colonies, which impose a similar duty 
on the exportation of Angora sheep. The Act is not to take effect until 
Proclamation, which is not to be made before similar enactments are 
promulgated by the Government of the Cape of Good Hope and the 
Province of Mozambique. 

By No. 17 oyster fishing is regulated and protected. No. 40 relates 
to ostriches and No. 42 to locusts. 

Harbouring TJnmanied Child, etc. — By No. 13 a magistrate may make 
orders for relief upon complaint by parents, guardians, persons entitled to 
service, etc., that any unmarried child or unmarried native female is 
harboured or kept. 

Telegraphs. — No. 16 amends the law as to telegraphs. 

Public Holidays. — By No. 18 the following are declared to be public 
holidays — namely,' New Year's Day, Good Friday, Easter Monday, Whit 
Ktbnday, May 24th (Victoria Day), Michaelmas Day, November 9th (the 
King's birthday), Christmas Day, and any day appointed by Proclamation of 
the Governor. 
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Buial'OTOunds. — By No. 19 provision is made for the acquisition by 
the Government under agreement or under the Lands Clauses Consolidation 
Law, 1872, for the purposes of providing burial-grounds for officers, non- 
commissioned officers, and men on either side who have died in the course 
of or from the effects of the recent campaign in South Africa. 

But Weed. — By No. 20 the Xanthium strumartum burr weed is 
included in the provisions relating to the Xanthium spinosum burr weed 
in Law No. 38 of 1874. 

Boilers. — By No. 28 regulations are made for the annual inspection and 
the testing of boilers by inspectors, and for rules to be made by the 
Crovemor in Council for the objects of the Act. All persons keeping and 
using a boiler for generating steam are to obtain an annual licence for ten 
shillings, subject to obtaining a previous certificate of satisfactory examination 
by the inspector. Boilers used in public departments, including railways, 
are exempted. 

Loan. — By No. 29 the Governor may raise a loan of ;f 3,000,000 under 
the General Loan Act, 1882, for the purposes of railways, harbours, and 
telegraphs. 

Trust Funds. — By No. 31 the Colonial Treasurer shall without further 
appropriation pay out of the Natal Public Account in London any sum 
adjudged by final judgment, decree, rule, or order of any Court of competent 
jurisdiction in the United Kingdom to be payable by the Government in 
Natal in respect of any Natal Government securities. In the case of 
Colonial stock comprised in the Imperial Colonial Stock Act, 1877, the 
Colonial Treasurer shall without further appropriation pay out of the same 
account in London the sums required to be paid to enable the registrar of 
such stock to comply with the requirement of the Imperial Act 

Intozioatuig Liquors. — By No. 32 any borough or township may make 
by-laws fixing the hour of ten at night as closing time. Licences are not to 
be renewed after three convictions of the applicant of contraventions of the 
Liquor Act of 1896, where such contravention took place with the connivance 
or concurrence of the applicant. Licences are not to be transferred pending 
any charge. The making of '' isityimiyana '' from fermented sugar is wholly 
prohibited. Clubs supplying liquors to members and guests are to obtain 
club licences. Applications for new club licences are to be made in the same 
way as applications for bar licences or country hotel licences. All applica- 
tions for new club licences are subject to the approval by the Governor 
upon the recommendation of the mayor or chairman of the local Board. 

By No. 37 — ^which is not to take effect until after a Proclamation notifying 
agreement by the colonies and possessions parties to the South African 
Customs Union of 1898 to impose a customs duty as provided by the Act — 
an excise duty of twopence per gallon is to be levied, with certain exceptions, 
on every gallon of beer exported from a brewery in the Colony. 

No. 33 is a consolidating Statute of 159 sections relative to wines and 



SOUTH AFRICA: NATAL. 301 

spirits. It provides for licensing and regulating distilleries, for excise and 
othei purposes, and enacts that wines made in Natal shall be exempt from 
duty. 

Supreme Crourt. — By No. 34 Scottish law agents are declared to be within 
a previous enabling Statute. An appeal from the Circuit Court is to lie under 
the Supreme Court Act, 1896, at the instance of either the prosecution or the 
accused in any criminal case in which an appeal shall have been brought 
from the Magistrates' Court to the Circuit Court This Act further provides 
for the execution or stay of a judgment and sentence on such appeals. 

By No. 39 power is given to the Supreme Court to make rules, subject to 
the law of evidence or any Act or Law, for the authentication of the execution 
of documents executed out of Natal which may be produced or used in any 
Court or public office in the Colony. 

Magistrates. — No. 43 amends the Civil Service Act, 1894. No person is 
to be appointed a magistrate or assistant magistrate who has not served five 
years and upwards in the Natal civil service, unless he has passed an 
examination under s. 35 of the principal Act or is an advocate or solicitor 
of the Supreme Court. The Governor is to have the power to calculate 
pensions in cases where officers have served partly in the Colony and partly 
in the Imperial service or any other colony or possession. 

Bo ad Boards. — ^No. 35 repeals and re-enacts with amendments the 
Road Board Law, x888. Road boards may be constituted for every 
magisterial division, except certain urban divisions. They have jurisdiction 
as to fencing, removal of gates, etc. 

Fatal Cape Bailway. — By No. 36 the Governor is empowered to make 
and maintain a line of railway commencing by junction with the main line 
of the Natal Government Railway at Pietermaritzburg and ending at or 
near Riverside on the border of the Cape Colony. 

Children. — No. 38 provides for the support or training of destitute 
children and juvenile offenders. 

Indemnity. — No. 41 extends Act No. 15 of 1900. It is an Act of general 
indemnity for anything commanded or done in obedience to commands 
in the Colony for the suppression of hostilities or the maintenance of good 
order and government or for the public safety. Sentences of military 
tribunals or any Court held under military authority are confirmed. The 
Governor's certificate that any act was done under such authority or 
in good faith is to be conclusive. All trade and customs arrangements 
made in regard to the Orange River Colony by the Governor or person 
administering the Colony for the time being are ratified or declared to be 
valid until revoked by the Governor. Any order made after October 23rd, 
1899, by the Governor for the time being or person administering the 
Colony for suspending the operation of any Act of Parliament is confirmed. 
The Governor and the Colonial Treasurer and all persons concerned are 
indemnified in respect of any payments made by the Colonial Treasurer 
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from the Consolidated War Fund for meeting expenses occasioned by the 
subsisting state of war, but which have not been authorised by an Act 
of Supply. 

Pnblie Health. — By No. 44 the Governor in Council is empowered to 
appoint a Public Health Officer as head of the Department of Public 
Health for the Colony with subordinate district health officers. The 
Minister of the Department of Health may appoint sanitary inspectors and 
other employees. A Board of Health is constituted to assist the Government 
with advice. The Governor in Council may make regulations relative to sanita- 
tion, nuisances, and public health. These regulations may, among other things, 
provide for the cleanliness and sanitation, ventilation, drainage, and removal 
of rubbish from all premises, stabling and sheds for animals, or places 
where milk or food of any kind is prepared or sold, for the methods of 
deUvery of food, the prevention of pollution of water, and of nuisances in 
manufacture, and for the removal, destruction, or disinfection of contaminated 
clothes or articles. The district health officers may make special regulations 
upon any outbreak of epidemic disease. Certain nuisances are prohibited. 
Every case of infection and epidemic disease is to be at once reported both 
by any medical practitioner and by any householder or occupier of the 
premises, under penalty of a fine with or without imprisonment. 

Diseases may be declared infectious by the Health Officer. The Minister 
may provide hospitals. The Governor may make regulations for isolation 
or for the exercise of powers under the quarantine and leprosy laws and 
for other purposes in the case of an outbreak or threatened outbreak of 
general disease in the Colony. Owners and drivers of public conveyances 
and owners or occupiers of premises are to disinfect the same after knowledge 
of any case of occupation of the same by a person suffering from infectious 
disease under penalty of a fine. The boroughs of Pietermaritzburg and 
Durban are excepted from the operation of the Act, but the Act may be 
extended to them by order of the Governor in Council. The Act further 

to 

provides for compensation in certain cases for destruction to or injury of 
property, for offences, punishments, and the enforcement of the provisions 
of the Act. 

Adulteration. — No. 45 amends the law relating to the adulteration and 
fraudulent sale of food and drugs. Articles of food or drugs are not to 
be mixed, and are not to be knowingly sold when mixed, with any material 
so as to render the article of food injurious to health, or so as to affect 
injuriously the quality or potency of the drug. No person shall sell to 
the prejudice of the purchaser any article of food or any drug which' 
is not of the nature, substance, and quality demanded by the purchaser, 
except non-injurious additions for the production or preparation for carriage 
or consumption, proprietary or patent medicines, foods or drugs unavoidably 
mixed or compounded under the Act, or unless a label is affixed to ot 
with the article stating that the same is mixed Margarine and mixture^ 
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of margarine must be so marked. To affix &lse labels and warranties 
is made a punishable offence. The Act provides for analysis and the 
appointment of town and other analysts. The Governor in Council may 
make regulations and town councils may make by-laws within the district 
for the purposes of the Act All contraventions of the Act or such 
regulations or by-laws are cognisable in the Magistrates' Courts, and all 
offences are made punishable by fine with the alternative of imprisonment. 

VatiT6 Law. — By No. i the supreme chief, with the help of three 
nonsinated advisers, is to decide who shall be deemed the general heir of 
a deceased chief in charge of a tribe. His decision is to be final. * 

By No. ij a magistrate, with the approval of the Secretary for Native 
Affairs, may grant to any native chief having the written permission of the 
Governor to keep a gun, one or more permits to purchase gunpowder not 
exceeding two pounds in quantity in each year. 

No. 46 repeals and re-enacts with amendments the Labour Tout Regulation 
Act, 1896. Any person supplying or contracting to supply natives to be 
employed in work of any kind (therein defined as a " tout ") must take out 
a licence from and with the approval of the magistrate in each division iti 
which he intends to procure native labour. The charge for every such 
licence is £$ per annum. The tout's contract with natives is to cease on 
their entry into the service for which they are procured. The contract by 
natives so procured with their employers is to be registered. Wages are to 
be paid in full to natives without deduction of debt or fee to the tout. Thd 
following practices are prohibited : Touting for services < outside the Colony^ 
unlicensed touting, entry by any tout without permission on any Crown or 
private land or native location, enticing servants from their employment^ 
harbouring servants or apprentices who have deserted. The Act does not 
apply to persons engaged solely by or in the immediate service of the 
Imperial or Colonial Government. 

By No. 49 natives are to be required to obtain an identification pass 
in the form set out in! the schedule or to be registered, and every person 
intending to engage a native as a servant shall first require the native to 
produce his pass. The Act is not to come into force until after the 
Governor shall have notified in the Natal Government Gazette that it is his 
Majesty's pleasure not to disallow the same and then at such date as the 
Governor may appoint. 

By No. 50 native servants tried for an offence are to return to their 
master's tervice immediately after the trial or sentence. 
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3. CERTAIN PROCLAMATIONS. 
Proclamations entitled "Nos. i to 27 of 1901." 

Oath of Allegianoe. — ^No. 5 provides for the appointment of commissioners 
in the Transvaal and the Orange River Colony for administering the oath of 
allegiance to burghers of the late South African Republic and Orange Free 
State desirous of taking the oath and claiming thereby their privileges as 
British subjects. 

Kagittrates' Courts. — No. 6 establishes Magistrates' Courts at Pretoria 
and other districts. The jurisdiction in civil and criminal matters is similar 
to that of the late Landdrosts' Courts, provided that in civil proceedings the 
defendant must be personally served within the jurisdiction, and the cause of 
action must have arisen after September ist, 1900. Special Criminal Courts 
are established at Pretoria and Johannesburg. Each Court is composed 
of three judges. The jurisdiction is unlimited as to offence, but limited in 
area to the district or districts appointed or notified. The rules of 
procedure and evidence follow the rules adopted by the late Landdrosts' 
Courts. The Courts established are Courts of record, with pleadings and 
proceedings in the English language. Death and certain other penalties 
must be approved by the High Commissioner or Legal Adviser respectively 
before being executed. 

Interdiota. — No. la gives jurisdiction to the Special Criminal Courts at 
Johannesburg and Pretoria to confirm interdicts against persons and movable 
property granted by Magistrates' Courts in certain cases where a confirmation 
of the interdict is necessaiy. The Special Criminal Courts are empowered 
on application to appoint a curator bonis of the estate of any deceased, 
incapacitated, or absent person in all cases where a curator bonis may be 
properly appointed, together with the powers, authority, and directions 
named in the Proclamation. 

Folioe. — No. 15 of 1901 establishes a police force for the Transvaal. 

Johannoslmig. — No. 16 makes temporary provision for the municipal 
government of Johannesburg. 

Outlying Territory. — By No. 18 the High Commissioner, in exercise of 
powers conferred by an Order in Council dated November 28th, 1899, pro- 
claimed certain regulations afiecting trade, licences for trade, liquor, arms and 
ammunition, hut tax, diseases of animals, coinage, weights and measures, 
postal arrangements, oaths and declarations, filibusters, concessions and 
ownership of land within the parts of South Africa bounded by the River 
Zambesi, the German South-West African Protectorate, the Portuguese 
possessions, the Congo Free State, the Kafukwe or Loengi River, and 
territories of the Bashukolumwe tribe east of the Kafukwe River. 

Fugitive Offenders Aet. — No. 20 applies Parts I. and II. of the Fugitive 
Offenders Act, 1881, to the Bechuanaland Protectorate, Southern, North- 
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Western, and North-Eastern Rhodesia, Barotsiland, British Central Africa 
Protectorate ; and Part II. of the Act to the Colonies of the Cape of Good 
Hope, Natal, Basutoland, Orange River, Transvaal. 

Baratdiaiid. — No. 25 provides for the authentication of documents. 

HaBlianalandaiid Matabeleland. — No. 27 makes provision for the election 
of members for electoral districts of Mashonaland and Matabeleland to sit in 
the Legislative Council of Southern Rhodesia. 

4. TRANSVAAL. 
Proclamations entitled ''Transvaal Nos. i to 41 of 1901." 

Karriages and 8aooe88ion.--No. i, after stating that it was not then 
desirable to issue letters of administration to executors, provides that the 
death notice required by Law No. 12 of 1870 shall be given to the resident 
magistrate, who is to appoint some proper person at a reasonable remuneration 
to frame the death notice and make the inventory required by that Law. 
The resident magistrate may provide for the safe custody of the property 
until a curator bonis has been appointed under Proclamation No. 12 of 1901 
(see ante). 

By No. 2 legal effect is given to special licences to marry signed by the 
Military Governor of Pretoria or the Secretary or Legal Adviser. 

By No. 21 the Administration is empowered to appoint temporarily a 
proper person to solemnise marriages under Law No. 3 of 1871 in districts 
in which a Court of a resident magistrate has not been established. 

No. 22 empowers superintendents to solemnise marriages in burgher 
camps distant more than four miles from the Court of a resident magistrate^ 
and to make provision for death notices and inventories. 

Gold Ei^ortatioii. — By No. 6 various restrictions placed on the transport 
and exportation of raw gold are removed. All gold deposited with banks 
is to be delivered up on application to the bank supported by affidavit by 
registered companies entitled. Banks and such companies may export 
gold ; other persons and companies may make application to the Special 
Criminal Court which is authorised to adjudicate. All dealing with gold 
is subject to the laws of the late South African Republic. 

PossesBlon of Property. — No. 8 gives power to magistrates to make 
orders for delivering up of movable property, houses, or buildings, on 
affidavit of any person claiming that movable property, houses, or buildings 
belonging to him are unlawfully in the possession or occupation of any other 
person, unless the person in possession or occupation can satisfy the 
magistrate of his title. The Proclamation does not affect any other proceed- 
ings, civil or criminal. 

InquestB. — No. 10 provides for the holding of inquests by resident 
magistrates. Justices of the peace, ascertaining that a dead body has been 
found within their jurisdiction, but more than six miles distant from the 
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Court, are to bold a preliminary enquiry and report thereon, and in all cases 
to give information without delay to the resident magistrate. 

Contracts for Killing Sights. — By No. 12, in the case of contracts 
entered into before October iith« 1899, to purchase farms and other lands 
situated in the Colony, or to purchase or lease mining rights with or 
without the right of prospecting for precious stones, the period between 
October nth, 1899, and a date to be notified in the Gazette shall not be 
taken into account in calculating the period during which it was agreed 
that such contracts should be in force. All payments and acts to be 
performed in consideration pf and for the preservation of rights acquired 
under the said contracts during the period, and all rights required to be 
exercised within the period, may be done as if the period between 
October nth, 1899, ^^^ ^^^ ^^^ ^^ ^ notified did not exist. An exception 
is to be made in all cases where the non-compliance with the terms of the 
contract was due to the neglect of the person bound to comply, and was 
not caused by the state of war. 

Avoiding Transactions. — No. 26 proclaims that any alienation of property, 
whether of lands, mines, or mining rights, within the Transvaal, and any 
interest therein of whatsoever nature, and any charges or encumbrances of 
whatsoever description declared, charged, or made by the late Government 
of the South African. Republic subsequent to March 19th, 1900, and any 
concessions granted subsequent to the said date, are null and void. 

Mortgages and Charges. — No. 27 declares that after the date of the 
Proclamation (October 9th, 1901) no exemption from interest in the case 
of mortgagors, not at that date in beneficial occupation, shall be claimed 
after such mortgagor shall obtain beneficial occupation, provided that no 
action shall be brought for the capital secured by the mortgage bond until 
a date to be notified in the Gazette. 

Vaccination. — No. 23 gives powers to make regulations for the com- 
pulsory vaccination of natives in the labour districts of Johannesburg, 
Boksburg, and Krugersdorp. 

Fugitive Offenders. — No. 25 gives effect to the Order in Council of 
August 8th, 1901, extending the provisions of Part II. of the Fugitive 
Offenders Act, 1881, to the Transvaal (compare No. 20 of 190 1, ante). 

Defaced Coin. — No. 15 amends Proclamation No. 4 of February 6thy 
1 90 1, by prohibiting the defacement of the King's coin or coin issued by 
the late Republic, or uttering defaced coin. 

Health Boards. — No. 28 provides for the establishment of health boards 
with power to make by-laws for the regulation of, inter alia^ fires, infectious 
diseases, obnoxious trades, streets and public places, sewers, slaughter of 
animals, street traffic, etc. A schedule contains by-laws which are to be 
in force in any area in which a board is appointed until revoked or amended 
by other by-laws. 

Public Holidays. — By No. 30; bills and promissory notes payable on 
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a public holiday are to be payable^ and in the case of non-payment may 
be noted and protested on the next following day on which a bill of 
exchange may be lawfully noted and protested. Similar provision is 
made as to notice of dishonour, etc. 

Betting Honses. — No. 33 prohibits the keeping of a housei office, room 
or other place for the purpose of betting, etc. So much of Law No. 7 
pf 1890 as excepts lotteries on horse-racing from provisions of that Law 
i^ repealed, but the Proclamation does not extend to the course or other 
ground used for horse or other racing, lawful sport, game, or exercise. 

Ilepeal. — No« 34 repeals in whole or in part more than five hundred Laws, 
Volksraad resolutions, and Government notices of the late Republic. 

native Jiftw. — No. 19 abolishes the penalty of lashes provided by Law 
Ko. 22 of 1895 ^^^ by the Native Pass Law on Gold-Fields published in 
the Staats Courant of February ist, 1899, except for a contravention of 
s. 18 of the latter Law. The said Law is declared to be valid, but by 
No. 1 1 the " minimum penalties " for which it provided are abolished. 

No. 35 relieves any ordained coloured minister of a recognised Christian 
denomination, any coloured person certified as a teacher or exercising a 
profession or trade, from the pass laws, subject to his obtaining a letter of 
exemption. 

No. 32 vests in a Commissioner for Native Affairs the powers 
previously exercised by an official of the Republic. 

No. 36 absolutely prohibits the sale, barter, or supply, except for 
medical purposes, to any coloured person, of any wine, spirituous or malt 
liquor, methylated spirits, spirits of wine or any other intoxicating brew or 
ipixture, including Kaffir beer, within six miles of a town or gold-field. 
For the first offence the penalty is loss of licence (if any) and not less 
than six months' and not more than twelve months' imprisonment and a fine 
not exceeding ^^250, and in default, imprisonment. The penalties are 
doubled on the second offence and increased substantially on subsequent 
offences. Coloured persons obtaining the liquors named are liable on 
conviction to be imprisoned for a term not exceeding three months. The 
offences are brought within the jurisdiction of the resident magistrate. 
Powers of search and seizure are extended to constables. 

No. 37 provides for regulating the entry of natives into and their return 
or departure out of the Transvaal, for the protection of natives travelling 
into the Transvaal, and for the control of native labourers on public 
diggings, and contains regulations for passes. 

By No. 38 persons procuring or undertaking to supply by themselves 
or through agents natives for work in the Transvaal are required to obtain 
a licence for ^15 and to observe the regulations of the Proclamation. 
The Proclamation does not apply to any person obtaining labour for his 
own service or business exclusively, if the total number of natives employed 
by him does not exceed twenty at any one time. 
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S. ORANGE RIVER COLONY. 

Proclamations — High Commissioner's and Administrator's, Nos. i to 11 of 
1901 ; Deputy Administrator's, Nos. 1 to 22 of 1901. 

Ddkoed CoiiL — No. 3 (High Commissioner's) is similar to the Pro- 
clamation Transvaal No. 15 above referred to. 

Inaolvenoy. — By No. 4 (Deputy Administrator's) the Laws of the late 
Orange Free State relating to insolvency, and the estates of minors, lunatics, 
deceased and absent persons (including the Law of Tutors and CuratorsX are 
until further proclamation to be observed. The powers, functions, and duties 
of the High Court are vested in the Deputy Administrator. 

Oatb of Allegianoe. — No. 5 (High Commissioner's) contains provisions 
similar to No. 5 of 190 1, proclaimed in the Transvaal. 

Betident Magiitrates. — No. 7 (High Commissioner's) provides for 
the establishment of Courts of resident magistrates in addition to Courts 
already established in the Orange River Colony. Such Courts within their 
district are to have the power, privileges, and jurisdiction of the late Courts 
of Landdrosts, provided that in civil causes the defendant is personally served 
within the jurisdiction, and that the cause of action arose after May 28th, 1900. 
Sentences above ;i^io fine, three months' imprisonment, or fifteen lashes 
must be confirmed by the Deputy Administrator. The Deputy Administrator 
is to have power to review civil proceedings where the amount in issue 
exceeds ^20 or involves a claim exceeding ^50. All interdicts are to be 
confirmed by the Deputy Administrator. Assistant magistrates may be 
appointed. A Special Criminal Court of three judges is established at 
Bloemfontein, with unlimited jurisdiction in criminal matters. Sentence of 
death cannot be executed until confirmed by the Administrator. Certain 
minor sentences exceeding;;^ 100 fine, one year's imprisonment, or twenty-five 
lashes must be submitted to the Deputy Administrator for confirmation. 
Magistrates are to hold preliminary enquiries. The Courts are to administer 
the laws of the Colony according to the practice, procedure, and rules of 
evidence of Landdrosts' Courts. Pleadings and procedure to be in the English 
language. A form of indictment is provided. Certain persons are to be 
entitled to practise in the Courts. The magistrates are to have the powers 
formerly vested in Landdrosts under Law No. 26. of 1899 ^^^ relating to 
marriages. 

Fugitive Ofbnders. — No. 9 (High Commissioner's) adopts Part II. of the 
Fugitive Offenders Act, 1881. 

Binderpest. — Nos. 10 and 15 to 18 (Deputy Administrator's) contain 
regulations and prohibitions as to the introduction of cattle firom Basutoland 
and other places. 

Avoiding Transaotionfl. — No. iz (Administrator's) is similar in terms 
to Transvaal No. 26 of 1901. 
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Sale of Stook.— No. 12 (Deputy Administrator's) regulates the sale of 
horses, mules, cattle, sheep or goats. Stringent regulations are imposed to 
prevent theft and to facilitate the detection of thieves and the recovery of 
stolen stock. All purchases except at auctions held by licensed persons are 
to be registered. No stock is to be removed from the district without leave. 
Magistrates are vested with extensive powers of enquiry, search, arrest, and 
impounding stock. 

Oontraoto. — No. 13 (Deputy Administrator's) is similar to Transvaal 
No. 12 of 1901. 

Inquests. — No. 14 (Deputy Administrator's) follows the regulations of 
Transvaal No. 10 of 1901 above referred to, with the exception of some differ- 
ences of which the most important is that justices of the peace are to hold a 
preliminary enquiry if a dead body has been found within their jurisdiction 
more than ten miles from a Court of resident magistrate. 

liquor Law. — Nos. 19 and 22 (Deputy Administrator's) prohibit the 
brewing or distilling of beer in the Colony except in established breweries, 
until a date to be notified. 



VI. WEST AFRICA. 

[Contributed by Albert Gray, £sq.] 

I. GAMBIA. 

Ordinances passed— 17. 

Alien Kerehants. — ^Two "private Acts," as we should call them, have 
been passed in order to enable two very similar though distinct firms of 
foreign partners to hold land in the Colony. It is unusual to notice private 
Acts in this review, but these examples invite criticism. The leading clause 
runs as follows : — 

M. M., N. M., etc., members of the firm of M. Frdres in Bathurst, or such 
of them more or less as shall hereinafter {sic) constitute the members of the said 
firm, shall be and are hereby declared to be a body politic or corporate in deed 
and name by the name of M. Fr^res, and by that name hereafter shall be able 
and capable to purchase, acquire, hold, possess, enjoy, and to have, take, and receive 
to them and their successors and assigns real property in the Colony, etc. 

It would seem that the incorporation is limited to the persons named, 
and that a new member of the firm does not become a member of the 
corporate body. 

Administration. — Effect is given by No. 7 to the convention made with 

21 
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the United States for the improvement of the position of the sabjects of 
the contracting States in regard to administration matters. When on the 
death of a person in the Colony any real property would pass to an American 
citizen but for his alienage, such citizen is allowed three years to realise 
the property, and for that purpose may apply for letters of administration, 
etc. Likewise any person in this Colony is authorised to dispose of his 
personal property to persons who are American citizens, on payment of same 
duties as if they were British subjects. 

CMl PxooaduTe. — All causes and legal proceedings, other than criminal, 
are hereafter to be tried by the Chief Magistrate without a jury. 

AoquMtion of Lands. — Provision is made for the acquisition of lands for 
public purposes by an Ordinance (No. 10) which seems to follow the lines 
6f the Sierra Law Ordinance of 1898.^ As in that case, no compensation is 
to be paid for unoccupied land, but here lands are to be deemed unoccupied 
"when it is not proved that beneficial use thereof for cultivation or in- 
habitation or for collecting or storing water or for any industrial purpose, 
is or has been had during the lives of any person claiming interest therein 
or of the last immediate ancestor or predecessor of such person." 



2. GOLD COAST. 
Ordinances passed-— 20. 

Many of the Ordinances of the year passed in this Colony consist of small 
amendments of existing law. Only a few demand special notice. 

Weft Afrioan Frontier Foroe.— No. 10 is an Ordinance in almost 
identical terms to that described in the notes on Sierra Leone legislation. 

Town OouAoQa. — ^The Town Councils Ordinance, 1894, is amended by 
No. II in a material particular. The former law required that one-half of 
the members of town councils should be official members. The present 
law enacts that one-half shall consist of so many official and of so many other 
members as the Governor may appoint 

CoIoniAl Stook.~The Imperial Colonial Stock Act, 1900, gives the 
benefits of the Trustee Act, 1893, to Colonial stocks registered in the United 
Kingdom with respect to which there have been observed such conditions as 
the Treasury may prescribe. Ordinance No. 17 authorises the Government 
through the Crown Agents to pay any siuns required by the judgment of a 
competent Court in the United Kingdom to be paid in respect of Gold Coast 
Government securities without further appropriation than this Ordinance. 

The last section is as follows : — 

If at any time an Ordinance is passed which appears to the Imperial Government 

I > See Journal, N.S., No. in. p. 525. 
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to alter any of the provisions affecting the Government securities to the injury of 
the holder thereof, or to involve a departure from the original contract in regard to 
those securities, that Ordinance will properly be disallowed. 

This enactment is passed in pursuance of a recital in the preamble of 
a Treasury order making it a condition under the said Act of 1900 that 
the Colonial Government shall place on record a formal expression of 
their opinion that any Colonial legislation which appears to the Imperial 
Government to alter any of the provisions, etc. (as in this section), will 
properly be disallowed. 

ConoeMions. — Concessions under the Ordinance of 1900 (noticed at 
length in our last year's summary) are subjected to a stamp duty of ^25 
(No. 19), but there is an exemption in favour of '' any concession which 
purports to be an absolute conveyance and which is specially exempted from 
this duty by the Commissioners or by such other person as may be appointed 
by the Governor.** 

The Concessions Ordinance, 1900, is itself amended in some particulars 
by No. 20. This Ordinance corrects a good many of the flaws and difficulties 
to which attention was called in this Journal last year. One of the sections 
to which objection was taken was s. ai, which fixed the date from which 
a certificate of validity is to be held good. A new section is now 
substituted : — 

A certificate of validity shall be good and valid from the date of such certificate 
as against any person claiming adversely thereto. In the event of the land therein 
referred to or any portion thereof becoming or being declared to be the property 
of any person other than the grantor [ ? grantee] mentioned in such certificate, 
the Court shall on the application of the holder of the said certificate endorse on 
the certificate a statement to that effect and any other prescribed particulars, etc. 



3. LAGOS. 
Ordinances passed — 15. 

Trade Xarkf . — No. 4 is a Trade Marks Ordinance of the now general 
type. 

KagiftratioiL — ^Under an Ordinance of 1888, extended in 1895, ^ General 
Registry Office was established with a Registrar-General. The Colony now 
economises by abolishing that officer and distributing his functions. Thus, 
the Chief Medical Officer becomes Principal Registrar of Births and Deaths ; 
the Registrar of the Supreme Court takes over the marriages and instruments 
affecting land; and the Folice Magistrate registers alien children. 

Sale of Brags and PeiMme.— The Ordinance of 1900 which affected to 
restrict the power of selling drugs to licensed persons and to regulate the 
sale of poisons, and which was noticed in our review of the legislation of 
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that year, is now repealed without any substituted enactments (No. 8). Great 
difficulties are experienced in dealing with this subject in tropical countries, 
where vegetable poisons are ready to every man's hand. In India it is 
understood to be held inexpedient to attempt any control. 

Votaries. — The appointment of notaries is confided to the Chief Justice 
(No. 10). They are to be enrolled as officers of the Supreme Court 
The Ordinance also prescribes their fees. 

Proteotorate. — Power is given (No. 1 1) to the Governor, at the request 
of the native authorities of the Protectorate, to order natives convicted in 
the Protectorate to serve their terms of imprisonment in prisons of the 
Colony. 

Vative Councils. — Under Ordinance No. 15 there are established a 
Central Native Council and provincial and district councils, with power to 
appoint town and village councils. 

Part I. deals with the Central Council, which is to consist entirely of 
natives, saving the Governor, who is to be president The number is not 
fixed, but the quorum is five. The duties of this Central Council are 
deliberative only — " to consider such questions relating to the good 
government and the well-being of the native population as shall be from 
time to time submitted to them by the Governor, and to give the Governor 
honest and well-advised counsel thereupon, " and to submit their own 
recommendations, if they think fit 

The part relating to the Central Council contains no limits : it might 
therefore be argued that it applies only to the Colony ; but perhaps it is 
intended to apply to the Protectorate. 

Part II., relating to provincial and district councils, is in terms limited 
to the Protectorate. The principal or ruling chief is president, and 
the council is wholly native, unless the chief calls in the resident 
European officer to preside. The powers of the council are very wide. 
Every such council has ''power to deal with all matters of internal 
administration or business afiecting the people and area over which it 
possesses authority ; and shall be responsible for the preservation of power, 
the administration of justice, and the protection and management of 
trade and industry over such area." 

Town or village councils are appointed either by the provincial council 
or by the Governor. 



4. SIERRA LEONE. 

Ordinances passed — 35, 

Criminal Law. — Appeal provisions of a somewhat novel character appear 
in Ordinance No. 14, an Ordinance "to provide for the more speedy remedy- 
ing of errors committed by district commissioners in the exercise of their 
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jurisdiction in criminal matters." The preamble recites that convictions 
before these commissioners at present cannot be set aside except on appeal 
lodged within eight days after the conviction. Every district commissioner 
is to send to the Chief Justice " at the expiration of every month " a complete 
list of aU criminal cases decided during the month, setting out the name 
of the defendant, the offence charged, the date of the conviction (if any), 
the Ordinance under which the conviction was made, the punishment 
awarded, and the prisoner's place of detention. 

This list is to operate " as an appeal " on behalf of every convicted 
person named in the list, and the Chief Justice may, '' without hearing any 
argument," reverse or amend any judgment given contrary to law. 

The Chief Justice may order "further particulars" to be submitted, 
but it is by no means clear whether these particulars include the evidence — 
an interpretation which would very seriously enlarge the scope of the so- 
called appeal. 

Putting aside this power to require further particulars, we should regard 
the law as providing no appeal on fact, and only a limited appeal on law. 
The Chief Justice, with such a list before him as is above described, could 
only decide whether the statutory offence had met with the statutory penalty. 
The proceeding seems to be miscalled an appeal; it more resembles the 
revision of sentences under the Criminal Procedure Code of India. 

The Chief Justice may also set aside the judgment, " and order an 
entry to be made in the minutes of the district commissioner's Court that 
in his judgment the person convicted ought not to have been convicted." 
It seems quite impossible that any Chief Justice could make such an order 
on the materials presumably before him. 

Tarifll — Two years ago a protest was made in this Journal against the 
customs tariff of some of the West African Colonies, principally Gambai 
and Sierra Leone. In 1900, exemptions were accorded to mathematical, 
scientific, and surgical instruments, newspapers, and tombstones ! The 
legislation of 1901 (Ordinance No. 17) shows an advance by exempting 
"tools, implements, and materials imported by miners or prospectors, for 
their iHfna fide use in mining," etc. 

AdminiBtratioii. — By Ordinance No. 21 the curator of an intestate's 
estate or any person cited by him, or claiming any interest in the property 
of an intestate, is authorised to apply by petition to the Chief Justice in court 
or in chambers "for his opinion, advice, or direction," in any question 
respecting the possession, management, or disposal of the property, pending 
any order for the administration or sale of the property, or pending any 
action or suit for the determination of the ownership. The curator or 
other person applying is indemnified from the consequences of acting on 
the advice or direction of the Chief Justice. 

Another Ordinance (No. 13) deals with the estates of civil servants, not 
being natives. On the death of such civil servants, testate or intestate, the 
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Governor may appoint a " committee of adjustment, " whose first duty is to 
make an inventory of the property in the Colony, and provide for the 
payment of the *' preferential charges." These are death and funeral expenses, 
house rent, servants' wages, and household expenses for the last month. 
If the representatives of the deceased pay or give security for the payment 
of the preferential charges, the committee do not further intervene. If and 
when the committee do act, they may collect the whole property, pay the 
charges, and hand over the residue to the Treasurer, who remits the 
balance to the Crown Agents for payment to the legal personal representatives 
in this country. 

West Africa Frontier Voroe. — The preamble of No. 22 recites that 
" it is intended to establish a military force in West Africa to be called the 
West Africa Frontier Force," and "it is intended that the Sierra Leone 
Frontier Police shall henceforth be known as the Sierra Leone Battalion of 
the said force." The battalion is to comprise as many companies of in&ntry 
and artillery as the Governor may from time to time direct 

The Ordinance repeals five previous Ordinances passed between 1890 
and 1899, and may be taken as the latest model of the military law for an 
African colony or protectorate. The Army Act applies (a) at all times to 
the European officers and non-commissioned officers ; (d) to the native 
non-commissioned officers and privates while on active service. Part III. 
provides a code of punishments and discipline for the rank and file while 
not on active service. 

The Ordinance concludes with provisions as to the wills and property of 
deceased soldiers. Every soldier is required on enlistment to register the 
name of a person to whom (in case of his dying intestate) his pay and 
property are to be paid and delivered. Valid wills may be made attested 
by one witness, being an officer, magistrate, or medical officer. Pay and 
property, if, of less aggregate value than ^50, may be handed over by the 
paymaster or officer direct to any person entitled under the will, or to, 
in any case of intestacy, the registered person. In the course of this 
administration the debts of the deceased are paid only so £Eur as they occuned 
within three years before the death, and are claimed within one year after. 

Lands ftr IDlitary Purpoiet. — The Secretary for War may appoint an 
officer to take the necessary steps for the acquisition of land for military 
purposes. He marks out the boundaries, serves notice on the owners, and 
the land is entered upon and appropriated. Compensation for the land 
taken or for any lands injuriously affected is to be settled in case of dispute 
by the Chief Justice. 

Wild Animals' Frotaotion. — An Ordinance (No. 30) carries out the re- 
commendations of the International Convention for the preservation of wild 
animals, by enabling the Governor to make regulations respecting particular 
classes of animals, close seasons, etc 

Xuxder Sooietiei.— The law passed in 1896 for the suppression of the 
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" Human Leopard Society " was noticed in our review of the legislation of 
that year. The preamble of Ordinance No. 29 of 1901 now recites that a 
Human Leopard Society and an Alligator Society formed for the purpose of 
committing murders exist principally in the Ronietta district of the Pro- 
tectorate, and that many murders have been recently committed there. The 
''plant" used by these societies is described in the schedule thus: 
(a) leopard skins ''shaped or made so as to make a man wearing the same 
resemble a leopard " ; (d) alligator skins shaped or made so as to make a 
man wearing the same resemble an alligator ; (c) a knife with two or more 
prongs, commonly known as a " leopard knife ** or an " alligator knife *' ; and 
(if) the native medicine commonly known as " Borfima " ^ or any medicine 
of a like nature. 

The law of 1896 made the possession of these articles a criminal offence. 
Now the powers of search for them are strengthened; and suspicion that 
these murders are committed with the cognisance of the chiefs is shown in 
the clauses directed against chiefs. Any chief who encourages or abets the 
celebration in any village of any " customs " of the proscribed societies, or 
fails to report the same to the police, is liable to a fine of ^^500 or im- 
prisonment for a year. A still stronger measure is a power conferred on the 
Governor in Council to order the arrest and detention of " any such chief or 
sub-chief as may be deemed expedient for the maintenance of peace and 
order and the suppression of the Human Leopard Society and Alligator 
Society." Any such chief may also be deported by the Governor. The 
Ordinance was to be on trial until the end of 1902. 

Sroteotoiato Oovemment.— The Protectorate, or great Hinterland of the 
Colony, where justice must for the present be administered with freedom 
from technicalities, has a judicial constitution and fiscal arrangements 
apart from that of the Colony. The principal provisions have already been 
described in our review of the legislation of 1897. Those provisions, with 
the subsequent and new amendments, are now consolidated in the Pro- 
tectorate Ordinance, 1901. Some changes are made in the arrangements 
for the collection of the house tax, and with respect to concessions from 
natives this useful provision is made : — 

No document shaU be received in evidence in any Court of the Colony or 
Protectorate iR^ch purports to be a grant or other disposition of any land within 
the Protectorate or to be a grant of any right to mine or to collect rubber, kernels, 
kola-nuts, or other produce, or to cut timber thereon or to collect ivory, or of other 
rights affecting land, to any person other than a native, unless such document shaU 
have received the provisional recognition of the Governor. 

' Mr. AUdridge in his Sherbro amd its HinUrkmd^ 1901, interprets " Borfima" as Bonk 
fima (medicine bag), and states that it is " a solid preparation, apparently harmless in 
itself until anointed with human fat, when it becomes an aU-powerfnl fetich. Of course 
to obtain human fat, people must be kiUed, and to procure victims the notorious Human 
Leopard Society was formed." Much curious learning on fetich and the secret societies 
will be found in Mr. AUdridge's book. 
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Unless the document is approved within one year from the making 
thereof, it is null and void. 

Private and Looal Ordinanoea. — ^Under this head may be classed an 
Ordinance (No. 31) to enable a Belgian company, the Flandria Coloniale 
Soci^t^ Anonyme, to hold real property in the Colony ; another (No. 34) to 
amend the Freetown Municipality Ordinance, 1893; and a third (No. 35) 
to enable the Government to construct waterworks for the supply of 
Freetown. 

S. SOUTHERN NIGERIA. 
Proclamations — 28. 

Wild Aidniali' Proteotlon.— The proper legislation is provided by No. 8 
for carrying into effect the recommendation of the International Convention 
for the protection of wild animals in Africa. 

Shipping Cainaltias. — A law (No. 9) providing for enquiries into shipping 
casualties on the coasts of the Protectorate seems to be in the form now 
rendered familiar by the Merchant Shipping Act 

Wait Africa Frontier Foro6.^The Proclamation providing for the 
Southern Nigeria contingent of this force is in the same terms as the 
Ordinances of the Gold Coast and Sierra Leone. 

Criminal Prooodore. — ^The Proclamation of 1900, which was noticed at 
some length in our last year's review, is amended in some material directions 
(No. 12). First, the provisions of the Territorial Waters Act are enacted 
so as to enable the Court to try offences committed by foreigners within 
the territorial waters of the Protectorate. Secondly, full provisions are made 
for the cases where a defendant is alleged to be of unsound mind at the 
trial, or to have been so at the time of the commission of the offence. 
Thirdly, provision is made for the holding of an enquiry, where it appears 
that an offence has been committed but no person is charged. This is, in 
foct, the clause of Sir J. F. Stephen's Criminal Code. Fourthly, the procedure 
by nolle prosequi is prescribed. Fifthly, amendments are made in the mode 
of trial. Persons charged with serious crimes (including capital) may be 
tried by special commission in parts of the country where there may be 
difficulty in arranging for a session of the Supreme Court; and persons 
charged with a capital offence who are not to be tried by such special 
commission must be tried with assessors. The High Commissioner may 
order that any class of offences, other than capital, must be tried with 
assessors, unless they are appointed to be tried by special commission. 
Sixthly, the jurisdiction of the coroner is practically transferred to the Court 
which holds preliminary examinations, and the two procedures are blended. 
The Court in holding an inquest proceeds in the same way as if it were 
holding a preliminary enquiry ; if during the inquest a person is accused, 
the inquest becomes a preliminary enquiry. If no person is charged, the 
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Court makes a report to the Supreme Court. There is, in fact, no place 
for the English coroner and his jury in a country supplied with a paid 
magistracy. 

CkmuniBiionen of Diitriets. — ^The Proclamation of 1900 is amended, 
and provision is made for issuing judicial warrants to those commissioners 
who are the chief executive officers of districts ; and for the appointment of 
deputies, also with judicial powers (No. 14). 

Pablio Offioials' Protection.— The provisions of the Public Officers' 
Protection Act are applied to the Protectorate, with modifications (No. 15). 

Segifltrattoii. — ^Three Proclamations deal with registration. There is 
established a general Registry (No. 16), with power to appoint a Registrar- 
General, the Attorney-General holding the office until a special appointment 
is made. In the principal Registry is centred the registration of lands, 
instruments and marriages (Nos. 16 and 18), and of births and deaths 
(No. 17). 

Trade Karks and Patents.— The Patents Proclamation of 1900 (No. 27) 
is amended by provisions for the establishment of a separate Patents Office 
under a Registrar of Patents, who apparently is independent of the Registrar- 
General (No. 19). In like manner the Trade Marks Proclamation, 1900 
(No. 25), is amended by No. 20. 

Vatiye Conrts. — ^An important law for the administration of justice to 
natives provides for the establishment in each district of a native council 
(No. 25). The council consists of the district commissioner and such other 
member or members as the High Commissioner may appoint. Under the 
native councils are minor Courts. The native council and minor Courts 
are to have jurisdiction in civil and criminal cases to which native law applies 
and in which natives are the parties. They have no jurisdiction over non- 
natives, except with consent The civil jurisdiction of the native council is 
restricted to cases in which debt, damage or demand, or the value of lands 
in dispute, or the property of a deceased person requiring to be distributed, 
does not exceed ;f 200. In criminal matters the offence must be one which 
would be adequately punished with imprisonment for two years with a 
flogging of fifteen strokes, or imprisonment for one year with a fine of ;^ioo. 
Minor Courts have jurisdiction in civil suits up to £1$, in succession 
matters when the value of the whole property does not exceed ^50. In 
criminal matters the offence must be one which would be adequately 
punished with imprisonment for six months with a flogging of fifteen strokes, 
or for three months with a fine of £2$, The jurisdiction of these native 
Courts may be further restricted by order of the High Commissioner. 

Cases brought in the regular Courts may be referred to the native Court, 
where this course seems proper. 

Counsel and solicitors are not to appear in the native Courts without 
leave of the Court. On the other hand, the Court may permit a party to be 
represented by the husband or wife, guardian or master, etc. 
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Appeals lie from the minor Court to (the native Court, and from that 
Court (with the leave of the district commissioner) to the Supreme 
Court 

The district commissioner may stay any case in a native Court and 
transfer it to the district Court or the Supreme Court 

This Proclamation takes the place of the Native Courts Proclamation, 
1900, which is repealed. 

Vativo Home Bide. — In connection with the native Courts the next 
law (No. 36) is an interesting confirmation under Protectorate l^slation 
of native customary law. The '* head of a house " seems to be more than 
9i pattffamUias^ a "house" being defined as '' a group of persons subject by 
native law and custom to the control, authority, and rule of a chief known 
as a head of a house." A member of a house is " a person who by birth 
or in any other manner is or becomes subject to the control, authority, and 
rule of a head of a house." 

It is a punishable ofience for a " member " to refuse or neglect to submit 
himself to the control and authority of his head ; likewise for a head to 
neglect his obligations under native law towards the members of his house. 

All proceedings for these offences, and other proceedings under the 
Proclamation, are to be taken before the district commissioner, who may, 
if he thinks fit, refer any matter to a native Court. 

A member of a house indulging in vagrancy may be haled before the 
commissioner and questioned as to his house. Notice is then given to the 
head, who may take proceedings against the member. 

In any proceedings for the enforcement of the obligations existing between 
heads and members of houses, either party may be released from further 
obligation by a money payment or fulfilment of conditions approved by the 
commissioner. 

A member of a house may not be employed by a European or another 
native without the consent of the head. 

Forestry. — A Forestry Proclamation (No. 28) places full powers of 
regulating native wastes and forest reserves in the hands of the Hi^ 
Commissioner. It has, doubtless, been found impossible to frame a general 
law for the varying needs of a great country. The wisest course is to try 
the effect of different regulations to meet the varying needs, and thus by 
degrees to discover what restrictions and regulations can be made general. 



6. NORTHERN NIGERIA. 

Proclamations — 1 2 . 

Arms and Ammnnition. — The first Proclamation of the year is one to 
carry out the requirements of the General Act of the Brussels Conference, 
1890, for restricting the importation of arms and ammunition within the 
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zone described in the eighth article of the Act. The Proclamation to a 
laige extent foUows the wording of the Brussels Act. 

Slavery. — ^The abolition of the legal status of slavery by a Proclamation 
of the Royal Niger Company of March 6th, 1897, is confirmed by No. a. 
The enslaving of natives is declared illegal, and natives are rendered liable to 
penalties for engaging in slaving transactions. Non-natives are to be liable to 
the same penalties as British subjects — s\e., presumably the penalties prescribed 
by the Imperial Slave Trade Acts. No claims for compensation to owners are 
to be recognised in respect of slaves who may acquire their freedom under 
this law. 

Commiationi of Enquiry. — Power is taken (No. 3) to appoint com- 
missioners to enquire into the conduct of any public officer or any native 
king or chief, with powers of examining on oath, calling for papers, etc. 
Reports are to be sent in to the High Commissioner. 

Folded Woven Oooda.— The Merchandise Marks Act prohibits the im- 
portation of any folded woven goods (except those mentioned in the schedule) 
unless the folds are at least thirty-six inches in length, and each piece is 
marked with the number of yards and inches contained therein. The laige 
number of exceptions in the schedule comprise " silks, silk velvets, tweeds, 
handkerchief, broadcloth, worsted cloth, Indian bafts, cashmeres, serges, 
alpaca, silesia, linen and cotton drills, khaki drills, tabourettes, gold and 
silver cloths, tinsel woven cloths, damasks, and flannels.'' 

Land Segistration.— A Land Registry is esublished by No. 10. The 
law is on the same lines as the corresponding law for Southern Nigeria, but 
there are some differences in detail. In a matter of this character, when 
both Protectorates were working upon comparatively clean slates, it would 
have been prudent for the two Governments to have conferred together and 
settled uniform laws. A few of these differences may be adverted to : (i) 
In the Northern Nigeria law a duplicate of the plan of the land (which in 
most cases must be annexed to the instrument) must be supplied for the 
registration ; in the Southern Nigerian law there is no such provision. (2) 
In Northern Nigeria, instruments executed either before or after the date 
of the Proclamation take effect as from the date of registration, whereas 
in Southern Nigeria instruments executed before take effect from the date of 
execution if registered within twelve months, and those executed after also take 
effect as from date of execution if registered within ten days -(if executed at a 
place where there is a registry), within sixty days (if executed elsewhere in the 
Protectorate), or within twelve months (if executed outside the Protectorate). 
(3) Wills take effect as from date of registration in Northern Nigeria, whereas in 
Southern Nigeria they take effect as from the death of the testator if registered 
within sixty days (if the death occurred in the Protectorate), or within eighteen 
months (if the death occurred elsewhere). (4) In both Protectorates original 
wills must be proved by one of the subscribing witnesses ; this applies also 
to probates in Southern Nigeria, whereas in Northern Nigeria probates can 
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be registered without proof. (5) In Northern Nigeria, a judgment has 
apparently to be registered by copy of the whole, whereas in Southern Nigeria 
it is registered by memorial. 

The reference made above to instruments made outside the Protectorate 
shows an intention to permit land to be thus conveyed. A different law 
prevails in other Colonies — Ceylon, for example, where the law is that land 
cannot be conveyed (except by will) otherwise than by conveyance executed 
in the country. This rule has many advantages: the Courts never have 
to interpret foreign-drawn deeds ; the document to be registered is confined 
to the land situate in the Colony. There seems to be no provision in 
either Proclamation for registration of part of an instrument. 

Wetring of Vnifbrms. — ^The wearing of the uniform of any of his Kiajesty's 
naval or military forces by a person not belonging thereto is prohibited 
(No. 11), as also is the wearing of the dress of the police or civil officers 
of the Protectorate. 

The Government of Northern Nigeria seem to be much exercised on this 
subject of uniform, as the very next Proclamation (No. 12) imposes penalties 
on any person " who not being a soldier or a constable wears any garb or 
carries any token resembling any garb or token carried by a soldier or 
constable " (s. 3), and then proceeds to impose heavier penalties on persons 
who, wearing the garb of a soldier or constable, commit any act of extortion 
or violence (s. 4). 

Bagistration of Deaths.— There is a short Proclamation (No. 5) providing 
for the notification and registration of deaths of non-natives. The time has 
not arrived for the extension of this law to the native population. 



VII. SOUTH ATLANTIC. 
I. FALKLAND ISLANDS. 

[Contributed by Michael H. Raffbrty, Esq.] 
Ordinances passed — lo. 

Adminiftration of Justioe. — No. 4 provides for the administration of justice 
generally. The Chief Justice of the Colony must be a member of the Bar 
of England, Scotland, or Ireland, and of not less than seven years' standing, 
or have been elsewhere a judge. He holds office during good behaviour. 
The same person may be both Chief Justice and Police Magistrate. The 
Supreme Court is invested with the jurisdiction exercised in all its divisions 
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by the High Court in England and by Courts of quarter sessions. Power 
is given to the Governor to direct the holding of a special Court A jury 
of seven is made competent to try all except capital charges. Bules for 
appeals to the Privy Council are stated. 

Trial by Jury (No. 5). — This Ordinance deals with the jury system of 
the Islands. Juries of seven may bring in a majority verdict of five, after 
at least two hours' deliberation. The jury de medietate lingua is abolished. 
In criminal cases only, refreshments may be provided for jurors at the expense 
of Government Jurors in civil cases are to receive three shillings for 
attending court, and for serving five shillings per diem. Crimes and ofiences 
may be tried by information. 

Scab, etc. (No. 6.). — The spread of infectious diseases in animals is 
provided against Inspectors may be appointed^ and are furnished with 
extensive powers of superintendence and for the proper treatment of sheep. 
Sheep are only to be imported after due notice to an inspector, and the 
Governor in Council may at any time prohibit importation. 

Suspenaion of Onatoms Ihities (No. 7).— The Governor in Council may 
temporarily remit the duties of customs on imports. 

Idoensing Law (No. 8). — ^This amends the Licensing Ordinance, 1882, 
and deals with publicans' and billiard licences. Retailers of intoxicating 
liquors must close their premises on Sundays, except from 12 to i p.m. 
and from 4 to 6 p.m., and on other days from 10 p.m. till 8 a.m. Provision 
is made for the extension of these hours and for the grant of '' occasional 
licences." 

Probate and Admmistiatum (No. 9). — The rules concerning probate and 
letters of administration dealt with by this Ordinance are numerous and 
important. Real estate is to vest in the executor or administrator in the 
same manner as personal estate. Administration may not be granted to any 
person qua creditor. The duties of the Official Administrator are set out 
The balance of the estate of an illegitimate intestate who leaves neither 
widow nor lineal descendant may be appropriated for public purposes (s. 48). 
The balance of the estate of an intestate whose kindred are unknown is 
to be invested and allowed to accumulate for ten years ; after this period 
claims are barred and the estate lapses to the Government of the Colony. 
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VIII. NORTH AMERICAN COLONIES. 

I 

I. DOMINION OF CANADA. « 

i 

[Contributed by J. A. Simon, Esq.] 

Acts passed— Public, 43 ; Local and Private, 118. ^ 

Viotoria Bay. — No. 12 provides that May 24th (or when that day is ^ 

a Sunday, the 25th) shall be a legal holiday throughout Canada. The 
Bills of Exchange Act is amended accordingly by adding this to the 
non-juridical days. 

Payment of Members. — No. 14 substitutes for the existing provision 
an allowance to a member of either House of ten dollars for each day's 
attendance, if the session does not extend beyond thirty days ; if it does, 
there is a sessional allowance of one thousand five hundred dollars. 

Eleotion Law. — Nos. 15 and 16 amend the Franchise Act and the 
Dominion Elections Act, respectively, in certain particulars. 

Kilitaiy Peoiioiis.'— No. 17 provides for a scale of pensions for officers 
and men of the Permanent Militia. 

Faoldng and Sale of Fruit and other Produoe. — Nos. 26 and 27 are 
an elaborate Code for regulating the packing and marking of various 
Canadian products and for fixing standard weights and sizes. 

■drehant Shipping. — No. 34 amends existing provisions, prohibiting 
deck-cargoes of timber, spars, deals, etc., between October and March. 

No. 35 provides for enquiries into shipping casualties. 

Judges of Frovinoial Courts. — Nos. 39 and 40 alter the salaries paid 
to certain of the provincial judges. 

Tnkon Tenitory. — ^No. 41 provides for the appointment of two police 
magistrates by the Governor in Council for the Yukon Territory. 

Criminal Law. — No. 42 amends the Criminal Code by legalising 
raffles at charitable bazaars, and by providing that on an accusation of 
cattle-stealing a registered brand or mark on cattle shall be prima facie 
evidence of the registered owner's property in the beasts. 

2. BRITISH COLUMBIA.! 

[Contributed by Walter Peacock, Esq.] 

Acts passed — 87. 

Appointment of Agent-General— The Agent-General Act, 1901 (No. i), 
authorises the appointment of an Agent-General for British Columbia to 
act as representative and resident agent of British Columbia in the United 

■The Session i Edward VII. ended on May nth, 1901. Of the Acts passed, 
the first sixty-four are classed as public, the remainder as private Acts. 
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Kingdom, to hold office during good behaviour at a salary of hot less 
than $10,000 inclusive of office rent and clerical assistance, with authority 
to exercise the functions of a commissioner under the Oaths Act and 
of a notary public. 

Steam Boilen. — ^The Steam Boilers Act, 1901 (No. 7), provides for 
the appointment by the Lieutenant-Governor in Council of a Chief Inspector 
and such other inspectors as may be deemed advisable to inspect boilers 
and machinery under the provisions of the Act ; whose qualification is that 
they shall be British subjects with five years' experience as practical 
machinists, and have passed a satisfactory examination before a Board of 
Examiners. The duties of the Chief Inspector are to examine specifications 
of boilers and see if they comply with requirements as laid down in the 
Act ; to examine reports and accounts of inspectors and report to Chief 
Commissioner of Land and Works ; to make an annual report stating number 
of inspections and accidents to steam boilers, whether by explosion or 
otherwise. The duties of inspectors are to make internal and external 
examination of all new steam boilers within their district, and at least once 
a year afterwards, and to see that competent men are in charge of boilers 
before a certificate of inspection is granted. Engineers are classified in five 
grades and may obtain certificates from the Chief Commissioner of Lands 
and Works after having satisfied the Chief Inspector as to their competency. 

Froteotion of ChildroL— By the Children's Protection Act (No. 9), it 
is the duty of the Superintendent of Police to provide for the visitation of 
children in temporary or foster-homes, and to see that a record is kept of 
all children placed out in foster-homes, and of all particulars connected 
with each case. The Act provides for the apprehension of neglected children 
under fifteen years of age by any officer, constable, policeman, or officer of 
any children's aid society approved by the Superintendent of Police, and 
any child so apprehended may be ordered, after examination before the judge, 
to be delivered to a children's aid society, to be sent to their temporary 
home until placed in an approved foster-home. In certain cases the 
Attorney-General may cause siidi child to be removed to an industrial home 
for a period not exceeding three years. The Act does not relieve any person 
from liability to contribute to the maintenance of the child, but the fact 
of contributions shall not deprive the society which is the legal guardian 
of the child of the powers and rights conferred by the Act The 
incorporation of children's aid societies is provided for, and municipal 
councils are empowered to make by-laws to prevent children being in the 
streets after night-fall. 

Attidmieiit of DoMs.— The Small Debts Act Amendment Act, 1901 
(No. 13), enables "a plaintiff at the time of issuing a summons for a 
debt or at any time after previous to judgment, upon filing with the 
magistrate who issued the summons an affidavit verifying the debt and 
stating that a third person or garnishee is indebted to the defendant and is 
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within the Province," to obtain a summons for the payment to him of the 
amount of the debt due to the defendant from the garnishee. 

The Supreme Courts Act Amendment Act (No. 14) contains amend- 
ments with regard to the attachment of debts, and enables the debts or 
liabilities of garnishee or judgment debtor to be attached. 

Creditors* Trust Deeds.— No. 15 enacts that every assignment for the 
benefit of creditors shall be deemed valid if its construction and effect 
accord with its purpose, and shall not be set aside or defeated on any account 
whatsoever except actual fraud, notwithstanding any statute or law to the 
contrary. A counterpart of every such assignment shall be registered within 
twenty-one days from the date thereof in the office of any county court 
registrar, and notice of the assignment must be published by the assignee 
in one issue of the British Columbia Gautte and of one county newspaper. 
Assignments when registered in any land registry office under the 
provisions of the Torrens Registry Act, 1899, ^^^^ ^^^ precedence of 
all certificates of judgments and executions and attachment against land 
and against goods not completely executed by payment, subject to a 
lien for the cost of such judgment or execution creditors. It is the duty 
of the assignee within five days of the assignment to call a meeting of 
creditors for giving directions with reference to the disposal of the estate, 
and every person claiming to be entitled to rank on the estate assigned 
must furnish particulars of his claim to the assignee. 

Damiie of the Grown. — ^The Demise of the Crown Act, 1901 (No. 17), 
renders unnecessary the renewal of commissions or appointments by virtue 
whereof any public functionary in the Province held or exercised his office 
or profession and the oath of allegiance to the new Sovereign. 

Husband and Wife.— The Deserted Wives' Maintenance Act, 190 1 
(No. 18), provides that any married woman deserted by her husband may 
summon him before any stipendiary or police magistrate, or two justices 
of the peace, who, if satisfied that the husband, being able to maintain his 
wife, has wilfully refused or neglected to do so, and has deserted his wife, 
may order him to pay her a weekly sum not exceeding twenty dollars, 
recoverable by distress. No order for payment of any sum by the husband 
may be made in favour of a wife who is proved to have committed adultery, 
unless the adultery has been condoned Where adultery has been proved, 
the judgment shall not be evidence of adultery except for the purpose of 
proceeding under this Act. 

Voting: Exduiion of Indiana.— The Provincial Elections Act Amend- 
ment Act, 1 90 1 (No. 22): ''No Indian shall have his name placed on the 
register of voters for any electoral district or be entitled to vote at any 
election. Any collector of voters who shall insert the name of any Indian 
on any such register shall, upon being convicted thereof before any justice 
of the peace, be liable to a penalty not exceeding fifty dollars." 

Eiploiivof . — ^The Explosives' Storage Act Amendment Act, 1901 (No. 23), 
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permits under certain conditions powder magazines to be kept within a 
city or town where mines are actually existing, or become established in 
any city or town, or within two miles of the limits thereof. 

Fifllieries Board. — The British Columbia Fisheries Act, 1901 (No. 25), 
provides for the appointment of a Board of Fishery Commissioners to act 
as an advisory board to the Lieutenant-Governor in Council in the framing 
of regulations for the better management, conservation, and regulation of all 
fisheries over which the Legislature of British Columbia has authority to 
legislate, to prevent or remedy the destruction and pollution of streams, the 
destruction of fish, and to forbid fishing except under the authority of leases 
or licences. The taking of fish in Provincial waters, except to secure 
sufficient supply for personal or family use, by any means other than angling 
is forbidden without lease or licence. The buying, selling, or possessing 
fish in close season is prohibited, and provision is made for the setting apart 
of waters for the natural or artificial propagation of fish. 

Maternity Boarding-Hoiues. — No. 39 regulates maternity boarding- 
houses and the protection of infant children. Part I. provides for the 
registration by municipal councils of houses for the reception of infants, and 
of persons applying to keep such houses, and prohibits more than one 
infant, except in case of twins, under the age of one year, being received 
for the purpose of maintenance or nursing apart firom parents for a longer 
period than twenty-four hours, except in a registered house. Name, sex, 
and age and other particulars of every infant are to be registered by the 
person under whose care it is placed. Part II. prohibits the keeping of 
maternity boarding-houses unless registered, and may be put in force by 
by-law by any municipal council properly incorporated. 

Crown Lands: Beoords of PrMmption. — ^The Land Act Amendment 
Act, 1901 (No. 30), enables the Chief Commissioner of Lands and Works, 
when authorised to do so, to grant records of pre-emption of Crown lands 
divided into small holdings not exceeding forty acres in extent to any of his 
Majesty's subjects for personal occupation and cultivation for agricultural 
purposes. 

Public Loans for Bailways, eto.— The British Columbia Public Works 
Loan Act, 1901 (No. 32), authorises a loan of $5,000,000 for the purpose 
of constructing railways, roads, and other public works with a view to afford- 
ing increased facilities for prospecting and developing the Province generally. 

The Temporary Overdraft Act, 1901 (No. 33), authorises the Minister of 
Finance to make arrangements with any bank or banks within the Province 
with a view to obtaining moneys in the interim of exercising the borrowing 
powers of any of the Loan Acts by way of temporary advances or overdrafts 
without the issue of any form of debenture, bond, or Treasury scripts. 

Mines. — ^The Coal-Mines' Regulation Act Amendment Act, 1901 (No. 36), 
prohibits persons being employed as coal-miners, fire bosses, overmen, and 
shot lighters in any coal-mines who have not a certificate of competency. 

22 
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Provision is made for a Board of Examiners. The qualifications necessary 
for a coal-miner's certificate are a sufficient knowledge of the English 
language, the methods of, and the Acts relating to, coal-mining, and twehe 
months' previous employment in a coal-mine ; and a shot lighter, fire boss, 
or overman must possess in addition a good knowledge of the character and 
effects of explosives. 

The Inspection of Metalliferous Mines Act Amendment Act, 1901 
(No. 37), provides for a monthly return of output of every mine to be sent 
to the Department of Mines and amends the code of mine signals. 

Beads, — The Municipal Clauses Act Amendment Act, 1901 (No. 39), 
regulates the maintenance of inter-municipal roads and provides for the 
settlement of differences and the erection of inter-municipal bridges. 

Ttaas. — The Revenue Tax Act, 1901 (No. 46), imposes an annual 
revenue tax of three dollars on every male person except militia-men and 
those over the age of sixty whose last yearly income did not exceed $7oa 
Every employer of labour is to pay the tax for his employees and to deduct 
the amount from wages. 

Hospitals. — ^The Royal Columbia Hospital Act, 1901 (No. 47), provides 
for the carrying out of certain additions, alterations, and improvements of 
the Hospital, includingi amalgamation with the Women's Hospital of New 
Westminster. 

Bakethops. — ^The Shops' Regulation Act, 1900, Amendment Act, 1901 
(No. 49), provides that bakeshops be constructed and kept in a sanitary 
manner, regulates the hours of labour, prohibits the employment of 
consumptive and scrofulous persons, and between the hours of 9 p.m. and 
5 a.m. of persons under eighteen, and persons under fourteen years must 
not be employed in a bakeshop at all 

South AMoan Yolimtoen.— The South African War Land Grant Act, 
1 90 1 (No. 51), provides for the recognition of the volimteers from British 
Columbia who have served in South Africa by grants of land in addition 
to pay and allowances. 

Taxation: Assessment of Corporations. — The Assessment Act Amend- 
ment Act, 1901 (No. 56), amends the principal Act with regard to the 
taxation of the income of banks and other corporations doing business in 
the Province. 

Wood Pnlp. — ^The Wood Pulp Act, 1901 (No. 67), in order to encourage 
the manu&cture of wood pulp and paper, grants privileges as regards water 
rights to companies erecting pulp or paper mills. 
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3. MANITOBA.^ 

{Contributed by H. Stuart Moore, Esq.] 

Acts passed — 62. 

Dairy Frodnoe. — No. 8 provides that all packages of butter or cheese 
are to be branded with a registered brand, containing the name and address 
of the factory or dairy at which it was made and shipped. 

Elections. — No. 11 provides the machinery for the general election 
of members to the Legislative Assembly. This Act contains 311 sections. 
Any person may be elected to the Assembly, except those who are not at 
least twenty-one years of age, of the male sex, British subjects by birth or 
naturalisation, registration clerks or revising officers, or persons who have 
been guilty of corrupt practices. The electors must be males of full age, 
British subjects by birth or naturalisation, and have resided within the 
Province for one year, and for three months in the electoral division before 
the commencement of the registration of electors. Persons unable to vote 
are : judges of the King's Bench or county courts, Indians receiving an 
annuity or treaty money from the Crown, persons disqualified for corrupt 
practices, lunatics, prisoners, and any person not a British subject by birth 
who has not resided in some portion of the Dominion of Canada for at 
least seven years, unless such person is able to read any selected portion 
of the Manitoba Act in either English, French, German, Icelandic, or 
any Scandinavian tongue. The voting is by ballot 

Statute Law Revision. — No. 44 empowers the Lieutenant-Governor in 
Council to issue a commission under the Great Seal to two or more persons 
to revise and consolidate the laws of the Province. 

Appropriation. — Nos. 49 and 50 provide $1,184,411 for the expenses 
of the Civil Government and public service of the Province. 

Amending Aoti. — ^The other Acts of this session were almost entirely 
confined to short amendments of previous Acts. 

4. NEW BRUNSWICK.* 

[Contributed by H. Stuart Moore, Esq.] 

Acts passed — 105. 

Appropriation. — No. i provides the funds for the expenses of the Civil 
Government of the Province to October 31st. 

Bankruptcy. — No. 3 abolishes the priority amongst execution creditors* 

' The Session commenced on February 21st, and ended on March 29thy 1901. Of the 
Acts passed, fifty-four were classified as public, but seven of these would be treated in the 
United Kingdom as local 

' The Session commenced March 6th, 1902. Of the Acts passed, forty-three were 
public, forty-five local, and seventeen private. 
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In the event of the property of the debtor not being sufficient to pay every 
one, it is to be divided rateably amongst the creditors after payment of the 
costs of the creditor at whose instance execution was had. 

Trustees. — No. 4 enables trustees and executors to invest trust funds in 
any duly chartered bank in Canada, in Government of Canada stocks or 
stock of this Province, in first mortgages on land held in fee simple, and 
debentures of certain companies. 

Standard Time. — No. 5 adopts the Atlantic standard of time for the 
Province — i^,^ the time at the sntieth meridian of longitude. 

Publio Parks. — No. 6 provides for a pubb'c park to be made, in some 
portion of the Province, covered with forest and not exceeding 900 square 
miles in extent It is to be used as a public park and forest reservation, 
fish and game reserve, and health and pleasure ground for the people of the 
Province. This park is to be under the control of the Department of Crown 
Lands, and the Lieutenant-Governor in Council is given full powers to make 
all necessary rules for canying out the intention of the Act. 

Demise of the Grown. — No. 8 enacts that in future the Legislative 
Assembly shall continue for five years and two months from the day of the 
writ of summons unless sooner dissolved, and shall not be affected by a 
demise of the Crown. 

Evidence. — No. 18 orders that in future all proclamations and orders of 
the Lieutenant-Governor in Council and the publication thereof shall be 
judicially noticed in the Province. 

Pablic Health. — No. 33 amends the Public Health Act by requiring all 
children on entering a public school to satisfy the head teacher that they 
have been successfully vaccinated within threeiyears, or that they are immune. 
All persons have to be vaccinated, and the officer of the Local Board of 
Health may use such force as may be necessary to vaccinate any person 
who refuses to be vaccinated. 

Coronatioii. — No. 43 provides for the expenses of the Premier at the 
Coronation ceremonies in June. 



S. NORTH-WEST TERRITORIES.^ 

[CofUribuied by H. Stuart Moore, Esq.] 
Ordinances passed — 25. 

Appropriation. — No. i provides funds for the Government of the 
Province for the ensuing year. 

Legislators. — No. 2 forbids members of the Assembly to be contractors 
with the Government under a penalty of $500. 

Public HealtL^No. 4 provides for the care and isolation of persons 

> The Session commenced on March 20th, 1902, and ended on April 19th. Of the 
Ordinances passed, fourteen would be treated in the United Kingdom as local and private. 
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having any infectious or contagious disease. On every door of every house 
where there is a person with a contagious disease, a notice must be affixed. 
All cases of tuberculosis must be reported by the medical practitioner in 
attendance, and the houses which contain such patients must be properly 
disinfected. 

WM Burdf* Proteotion. — No. it is for the protection of useful birds. 
No person may hunt or kill any birds whatsoever except crows, eagles, 
goshawks, pigeon hawks, duck hawks, cooper's hawks, hawk owls, black- 
birds, cow-birds, grackles, English sparrows, loons, cormorants, pelicans, 
mergansers, and such birds as are dealt with in the Game Ordinances. With 
the permission of the Commissioner of Agriculture a yearly licence to 
procure birds for scientific purposes may be obtained. 



6. PROVINCE OF ONTARIO. 
[Contributed by James S. Henderson, Esq.] 
Acts passed — 112, of which 68 were Local or Private. 

Eleotioiui. — No. 2 amends the Ontario Voters' Lists Act by allowing 
any one who will attain the age of twenty-one within thirty days from the day 
fixed for hearing appeals, and who possesses the other necessary qualifications, 
to apply to have his name inserted in the voters' list, but no person has 
the right to vote who is not of the full age of twenty-one. 

No. 3 amends the Ontario Election Act by making it an offence for 
any person to procure the appointment of deputy returning officer by false 
pretences or other improper means, or who acts as such officer without 
lawful authority. It is also made an offence for a deputy returning officer 
or poll clerk to wilfully miscount the ballot papers or make up a false 
statement of the result of the voting. 

Arbitration. — No. 5 amends the Act respecting the settlement by 
arbitration of accounts between the Dominion and the Provinces of Ontario 
and Quebec, and between these two Provinces, by providing that the 
arbitrators shall determine all questions of fact and law, that their decisions 
as to questions of fact are to be final, but their decisions on questions of 
law, including the question whether any matter presented to them is one 
of law, are to be subject to appeal to the Supreme Court of Canada and 
thence to the Privy Council, should his Majesty be pleased to entertain 
the appeal. 

Land Orant to ToluBteers.— No. 6 provides for the appropriation of 
land for those who served in the South African war or in the militia in 
defence of the firontier of the Province in 1865-6 and 1870. 

Suooession Duty. — No. 8 amends the Succession Duty Act in several 
particulars. It defines " aggregate value," '* dutiable value," and declares 
that in arriving at the dutiable value of the estate of a deceased person 
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the value is to be taken as at the date of the death, and allowances are 
to be made for reasonable funeral expenses and for the deceased's debts 
and encumbrances. Any debt or encumbrance for which an allowance is 
made is to be deducted from the value of the land or other property, 
but no allowance is to be made (a) for debts or encumbrances incurred 
or created by the deceased unless incurred or created bona fide for value 
and for the deceased's own use and benefit, and to take effect out of his 
interest ; {p) for any debt in respect of which there is a right to reimburse- 
ment, unless such reimbursement cannot be obtained ; (i) more than once 
for the same debt or encumbrance charged upon different portions of the 
estate; {fi) for the expenses of administration (except surrogate fees) or 
execution of any trust created by the will of the testator. S. 8 makes 
provision for the payment of duty in respect of future or contingent estates 
or interests. 

Sugar Beet taduftry. — No. 11 appropriates $225,000 as a special 
fund for encouraging the growth of sugar beets and the establishment of 
factories within the Province for the manufacture of refined sugar therefrom. 

Statute Law Amendment (No. 12). — ^This is an "omnibus" Act to 
amend the statute law in various particulars. 

Limitation of Actions. — S. 9 places the Crown in the same cat^ory 
as its subjects in respect of actions for penalties, damages, or sums of money 
given by any Statute ; these must be commenced within two years after the 
cause of action arose. 

Appeals to Cou$i of Appeal, — S. xi allows appeals to the Court of 
Appeal from decisions of general sessions allowing or dismissing appeals 
thereto under the Ontario Summary Convictions Act, without giving security 
on the appeal to the Court of Appeal, provided the Attorney-General for the 
Province certifies that a question of law of sufficient importance is involved. 

Master and Servant, — S. 14 amends the law on this subject by enacting 
that where a person enters into an agreement under which he receives as 
an advance of wages, money, food, lodging, or railway or steamboat tickets, 
and thereafter, without his employer's consent, leaves his employment before 
repaying such advances, he shall be liable on summary conviction to a 
penalty not exceeding twenty-five dollars, or in default to imprisonment 
for a period not exceeding thirty days. 

Solicitors. — S. 1$ gives a solicitor or counsel whose remuneration is 
paid wholly or partly by salary the right to recover costs as if he were 
not paid by salary where the costs are payable to him as part of his 
remuneration in addition to his salary. 

MineSy Actions relating to, — S. 17 provides that in actions against 
British subjects on foreign judgments respecting or arising out of mines 
or mining matters, any defence that might have been set up in the original 
action may be set up in the action on the judgment 

Landlord and Tenant, — S. 27 amends s. 17 of the Landlord and 
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Tenant Act as to the effect in certain cases of covenants to pay taxes on 
assessment for local improvement purposes. 

Consumption Hospitals. — By s. 28 these are not to be established or 
kept within 150 yards of an inhabited dwelling except with the consent 
in writing of the local board of health. Any breach of this provision, after 
notice to desist, is punishable by a penalty of twenty-five dollars for each 
day on which, after notice, this offence is continued. 

(No. 26 enables municipalities to arrange for the establishment of such 
hospitals.) 

Mechanic^ Zien.^S. 30 amends the Mechanics' and Wage Earners' Lien 
Act by providing that the property upon which the lien given by that 
Act attaches shall not extend to any public street or highway or to any 
work or improvement carried out thereon by or on behalf of a municipality. 

Fudlic Ifealth. — S. 35 enlarges the powers of medical officers of health 
in dealing with infected animals, meat, or milk. 

Summary Convictions. — No. 13 amends in certain details the Ontario 
Summary Convictions Act Inter alia^ it enables the Supreme Court to 
provide by rules that no motion to quash any conviction or order shall 
be entertained unless security for costs is given by the defendant. S. 5 
repeals the Statute 5 Geo. II., c. 19 (which deals with appeals to quarter 
sessions), so far as it was in force in Ontario. 

Tmstee Inyestments. — ^No. 14 amends s. 5 of the Trustee Investment 
Act in reference to the reserve capital, etc., of incorporated companies in 
which trustees may invest funds under their control. 

Segiistry Aets. — No. 15 amends the Registry Act by enacting that the 
Registrar may be directed to provide fireproof fittings for the vaults of 
his office, and also by providing as to contributions by the Crown as 
to the cost of plans of land originally granted by the Crown without being 
sub-divided into lots. 

Land Titles. — No. 16 provides for the cancellation of fraudulent entries 
as to title upon the conviction of the person guilty of the fraud, and meets 
the case of an innocent party obtaining a charge on the land during the 
subsistence of a fraudulent entry, by providing that the Master of Titles, 
instead of cancelling the wrongful entry, may make an entry in the register 
stating the fact of the conviction, and revesting the land in the rightful 
owner subject to the charge. S. 2 provides for the entry of persons taking 
by transmission from an unregistered owner. 

Companies. — No. 18 amends in certain particulars the Ontario Companies 
Act It enacts, inter alia^ that the name of a company which has not 
for three consecutive years made an annual summary and statement of its 
affairs may be given to a new company unless the defaulting company, 
after notice, proves that it is still a valid and subsisting corporation. 

Boad Companies* — No. 20 amends the General Road Companies Act 
as to proceedings in case of repairs to roads and other matters. 
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Intnniioe. — No. si amends the Ontario Insurance Act It defines 
"unearned premiums," provides as to the proportion of the deposit to be 
made by non-Provincial friendly societies, as to the division of the insurance 
money where the beneficiaries designated by the assured have predeceased 
him, and as to the investment of surplus funds. 

Orants to Bailways. — No. 22, which appropriates grants out of the 
Consolidated Revenue for the construction of portions -of certain named 
railways, imposes conditions on such companies, requiring them, for example, 
to use, as far as practicable, Canadian-built rolling stock, rails made in 
Ontario or Canada, and to treat their workmen fairly and reasonably in 
regard to board, provisions, clothing, and other necessaries of life sup- 
plied by them, and provide suitable drainage. The Government is given the 
right to acquire at any time the lines so aided There is also a provision 
against the charging of secret spedal rates, rebates, etc. The railways are 
abo required to carry road-making materials at the actual cost of handling 
and carriage. 

Street Sailwayi. — No. 25 requires every street railway which works any 
portion of its line by means of electricity to adopt and use in front of each 
motor-car a fender of a design to be approved by the Lieutenant-General in 
Council. 

Mnnioipalitles. — S. 562 of the Municipal Act is amended by s. 19 of 
No. 12, the efiect of which is to enable local authorities to make by-laws as 
to purchasing or otherwise acquiring harbours, and for selling and conveying 
same to purchasers. 

No. 26 also amends in various respects the Municipal Act. It provides, 
inter alia^ for the separation of farm lands from towns and villages, for the 
election of aldermen and councillors by wards, for the assessment of real 
property, and confers upon municipalities extended powers of making by- 
laws. In the case of a city with a population of 50,900 or more, the 
council may by by-law authorise the remuneration of the county court judge 
for his services as a member of the Board of Police Commission. By-laws 
may also be passed as to the inspection of wires and other apparatus used 
in connection with the transmission of electricity for purposes of light or 
power along public streets or highways, or on or in any building within 
the municipal area; for prohibiting immoral plays and entertainments in 
theatres, etc., and such by-laws may also authorise the police authorities, 
upon the written instructions of the chairman of the Board of Police Com- 
missioners, to enter any theatre, hall, or place of public amusement, and if* 
at the request of the police official, such immoral or indecent play, sketchi 
or performance is not stopped forthwith, the performers may be arrested 
without warrant and taken as soon as practicable before a justice of the 
peace \ for prohibiting the conveyance of traffic in any but one direction in 
narrow streets ; for authorising gas, water, or pneumatic transit companies 
to lay down pipes for the conveyance of water, gas, or merchandise under 
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streets. The power of councils to make by-laws '' for regulating the assize of 
bread " is amended by the provision that no such by-law is to apply to bread 
sold in loaves to which are attached labels showing the weight to be not more 
than the actual weight of the same. The licensing and regulating of laundries 
may also be dealt with by by-laws ; and this species of municipal legislation 
may also be; applied to prohibit the giving of trading stamps and coupons, 
but this is not to apply to any merchant or manufacturer who places in 
or upon packages of goods tickets or coupons to be redeemed by him in 
money or merchandise. The giving of tickets, checks, or coupons by dealers 
in milk, bread, or other articles of food may also be regulated. Munici- 
palities are also given power to arrange for the establishment of consumption 
hospitals. 

Ineorporation of Towns in Territorial Distriota. — No. 27 makes pro- 
vision as to this and for elections in such towns. 

Beoejption of fhe Ihike and Duehesa of Cornwall and York.— No. 28 
authorises municipalities to include in their estimates and expend such sums 
as may be deemed prudent in according a fitting reception to their 
Royal Highnesses during their visit to Canada. 

AMessment. — No. 29 deals with the assessment of real property extending 
over more than one ward in a city or town, and of bridges on international 
boundaries. 

Drainage. — No. 30 allows an appeal from the Referee, acting under 
the Construction of Drains Act, as to the incidence of the cost of drainage 
repairs between two or more municipalities, to the Court of Appeal for 
Ontario, whose decision is to be final. Another section enacts that all 
applications to set aside or otherwise attack the validity of any report^ 
by-law, etc., relating to drainage works, and the settlement of all disputes 
thereon, are to be dealt with by the Referee. 

Highways. — No. 32 appropriates the sum of $1,000,000 for road im- 
provements and makes provision as to the method of its application. 

Tolls. — No. 33 enables local authorities to take steps to secure the 
abolition of tolls on roads, and prescribes the procedure to be followed in 
case of failure to arrive by agreement at the amount to be paid to toll-owners 
for the cesser of their rights. 

Sanitary Segolations. — No. 34 enables the Lieutenant-General in Council 
to make regulations as to sanitary matters applicable only within those parts 
of the Province which are without municipal organisation. 

Factories. — No. 35 amends the Factories Act by imposing in terms 
upon factory owners the obligation of providing sanitary conveniences. It 
also makes provision for the separate storage of inflammable materials, 
for the inspection of boilers, and for the provision of fire-escapes. It 
further prohibits the commencement of work in factories thereafter to be 
established, to which this Act applies, until a certificate of inspection has 
been given by the Factory Inspector. 
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Shops. — No. 36 imposes upon 'shopowners the obligation of providing 
sanitary conveniences, and applies certain provisions of the Factories Act to 
shops where grinding, polishing, or buffing is carried on. It also limits the 
hours of labour in bakeshops, and both in these shops and barbers' shops 
Sunday labour is prohibited. 

Fisheries. — No. 37 enables the Lteutenant-General in Council to make 
regulations for the management of Crown lands leased under the Act and 
the fishery rights pertaining thereto; and to forbid fishing in any waters 
within the Province except under licence. No fish or fish spawn is to be 
taken from Provincial waters for breeding or scientific purposes without the 
written permit of the Commissioner of Fisheries. The powers of fishery 
overseers as to the placing, etc., of nets are defined. Records are to be 
kept by fish companies and fish dealers of the purchases by them of fish 
taken within Provincial waters, with the date of purchase and the name 
and address of the seller; such records are to be open to the inspection 
of the overseers and a monthly abstract furnished to the Fisheries Depart- 
ment. Certain kinds of fish — speckled trout, bass, or maskinonge — taken 
or caught in Provincial waters are not to be sold, bartered, or trafficked 
in before July ist, 1903. Sturgeons are not to be taken without a licence. 
Wasteful or excessive fishing, likewise fishing during prohibited seasons, 
involves the cancellation of the offender^ lease, licence, or permit 

Bduoatioit — ^A series of statutes deals with this important subject 

No. 38 establishes and defines the powers, etc., of the Department of 
Education. 

No. 39 is the Public Schools Act. All schools established under it are 
to be fi-ee, and open to every person between the age of five and twenty-one. 
No pupil is to be required to read or study in or firom any religious book, 
or to join in any exercise of devotion or religion, objected to by his or her 
parents or guardians, but pupib may receive such religious instruction 
as their parents or guardians desire them to have. Provision is made for 
continuation classes where there is no high school. The educational 
machinery — ^boards, trustees, powers of coimty councils, and the duties, etc., 
of teachers— is also dealt with. 

No. 40 is the High Schools Act It deals with their establishment 
and constitution, the course of study, fees, examinations, and the appointment, 
qualifications, and duties of teachers. 

No. 41 is the University Act, and it deals with the University of 
Toronto and University Collie, its property and income, course of 
instruction, and the federation of other colleges. No religious tests are to 
be required. 

No. 42 amends the Upper Canada College Act by exempting all its 
property from taxation. 

No. 43 amends the Industrial Schools Act by providing that the parents 
or guardians of a child maintained in an industrial school may be compelled 
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to recoup the cost incurred by any local authority in respect of such 
maintenance. 

No. 44 enables Hie Kingston School of Mining to teach additional 
subjects, empowers two or more townships to grant financial aid to the 
school, and otherwise makes provision as to its property. 



7. PRINCE EDWARD ISLAND.^ 

[Contributed by H. Stuart Moore, Esq.] 

Acts passed — 37. 

Highways. — No. i repeals the previous Acts relating to public roads, 
and places theicontrol of all roads, bridges, and highways in the Commissioner 
of Public Works. Overseers are appointed annually to look to the repair of 
the roads in their districts. In winter, inhabitants liable to pay road tax can 
be called out to work at clearing the roads, and must bring their horses if they 
possess any, but they are not to be taken more than three miles from their 
homesteads. The road tax is seventy-five cents per head per annum on 
every male person between the ages of twenty-one and seventy, and twenty- 
five cents on all horses over three years old. 

TazatioiL — No. 8 amends the income tax law by making a married 
woman liable to pay income tax on her separate estate as if she were a 
femme sole. 

Bankruptcy. — No. 13 empowers the Court of Chancery to sell real 
estate of a deceased debtor in payment of his debts. 

IntoxioatiJig liquors. — No. 18 amends the Prohibition Act, 1900, by 
providing that that Act shall not afifect bona fide transactions in liquor between 
a person in this Province and a person in any other part of the worid 

Smokiiig. — No. 19 forbids the sale of tobacco in any form to. a minor 
under sixteen years, and any minor under that age who has in his possession 
or smokes tobacco is liable to a fine of five;dollars or seven days' imprisonment 

Appropriation. — ^No. as makes an appropriation out of the funds of the 
public Treasury for the different departments of the public service for the 
ensuing year. 

8. PROVINCE OF QUEBEC 

[Contributed fy Edward Mamson, Esq.] 

Acts passed — 116, of which 39 were Public. 

Bailways. — No. 2 amends the law respecting the repayment of s subsidies 
by the companies. 

Organisation of Departments (No. 8).— This Act empowers the Lieutenant- 

* The Session i Edward VXT. commenced on March 19th, 190 1. Of the Acts passed, 
seventeen would in the United Kingdom be considered as private Acts. 
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Governor to appoint under the Great Seal of the Province, from among the 
Executive Council, a Minister of Justice under the name of the Attorneji- 
General, a Provincial Secretary, a Provincial Treasurer, a Minister of Colonisa- 
tion and Public Works, a Minister of Agriculture, and a Minister of Lands, 
Mines, and Fisheries to preside over the corresponding departments, and 
defines in detail the functions of a Minister of Lands, Mines, and Fisheries^ 
and of a Minister of Colonisation and Public Works. Further provisions 
are made for the appointment of deputy ministers. 

Liquor lioenoes. — No. 11 amends the code of law on this subject of 1900 
in certain details. Intoxicating liquors are not to be sold in any liquor- 
shop or by any bottler at any place in the Province on any day of the 
week from midnight until four o'clock in the morning or during the whole 
of Sunday, except when there is a special certificate for medicinal purposes. 

Oamte. — The Game Act of 1899 contained very elaborate provisions as 
to game. Some of these it has been found necessary to alter or add to. 
No person is in one season's hunting to kill or take alive more than one 
moose, two deer, and two cariboo. 

The close season for widgeon, teal, and wild-duck is fixed. 

No person owning a dog accustomed to hunt deer is to allow it to run 
at large or hunt in any place inhabited by deer between November ist of one 
year and October 20th of another. If found at large, the dog may be killed 
with impunity. 

The Act also defines the right of a lessee under a sporting lease by the 
Commissioner of Lands, Forests, and Fisheries. 

Licences to keep cold storage warehouses may be granted by the Com- 
missioner, but such warehouses are to be open to inspection by any 
gamekeeper of the Commissioner. 

Hining Bights (No. 13). — In grants of land by the Crown all mining 
rights are tacitly reserved and are to constitute a property under the soU 
independent of that of the surface. A holder of a mining licence or an 
owner of mining rights on private lands is authorised to work the mines 
thereon by notice to the surface owner on averring his readiness to pay 
the damages arising from such mining operations, to be assessed by mutual 
agreement. 

AgrioultUTe (No. 14). — ^This Act, pursuing the policy of previous Acts 
in encouraging farmers who show the best kept farms by diplomas of merit, 
provides for the awarding of a gold medal to him among the so-called 
''laureates" or winners of diplomas who has most distinguished himself 
by maintaining perfection in cultivation. 

Folioe. — No. 16 enables every police magistrate or judge of the sessions 
of the peace to appoint one or more constables if necessary to carry out 
his orders, and to administer the required oath. 

Public Health (No. 19). — ^This Act provides for the creation of a Board 
of Health for the Province, to occupy itself with " everything which concerns 
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public health and salubrity " in the Province. Four at least of its members 
are to be physicians. The Board is to have power to appoint an inspector 
of health, analysts, a sanitary engineer, a statistician, and other necessary 
officers. 

The Board is to meet quarterly or oftener. Its duties are-— 
(i) To make a special study of the medical and vital statistics of the 
Province ; 

(2) To make sanitary investigations and enquire into the causes of 

disease and epidemics, and the effect which the employment, 
conditions, habits, and other circumstances of the people may 
have on their health ; 

(3) To superintend the formation of local boards of health ; 

(4) To advise municipal councils and local boards ; 

(5) To distribute to the public circulars on hygiene. 

The Board may make by-laws for the sanitary regulation of educational 
institutions, workshops, hospitals, asylums, houses, dairies, cowsheds, 
slaughter-houses, etc., for construction of drains, sewers, and for preventing 
nuisances. 

Every municipality which has not already a local board of health is 
to establish one, and such local board when established is to execute the 
orders of the Board of Health of the Province. When a municipality is 
threatened with an epidemic, the Board of Health may insist on the appoint- 
ment of a medical officer of health, to be paid by the municipality. 

The Lieutenant-Governor in Council may at the instance of the Board 
of Health of the Province appoint medical officers to act in any unorganised 
territories. 

The municipal local board of health is to visit by its executive officer 
from time to time the immovable property of the district, to discover any 
nuisances and, if found, to abate them by notice to the owner, who in 
default is liable to a penalty of one hundred dollars a day. 

Plans by any municipality for supplying drinking water or for drainage 
works must first be submitted to the Board of Health of the Province. 

The seller of unwholesome food or drink is liable to a fine of fifty dollars. 
The health officer of the municipality may further inspect all food or liquid 
offered for sale which is intended for human consumption. 

Householders and physicians are required to report cases of epidemic 
diseases to the municipal sanitary authority, which again is to notify the 
Board of Health of the Province. Provision is made for the establishment 
of hospitals, refuges, houses for quarantine, and for ambulances. The 
Board of Health is empowered to make by-laws for ensuring the health of 
persons in industrial establishments, and penalties are imposed for infraction. 
Districts having, or threatened with, an epidemic may be proclaimed, and 
a scheme of drastic sanitary regulations enforced in such districts. 

Every municipal council may order that vaccination and revaccination 
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shall be compulsoiy within the limits of the locality. If a child is unfit for 
vaccination, it is to be so certified by a medical practitioner. 

A fine of five dollars is imposed for non-compliance with vaccination 
regulations. Returns of births, marriages, and deaths are also provided for. 

Mnnioipal Subsidiet (No. 28).— No subsidy is to be granted by any 
municipality to attract within its limits an industrial establishment already 
established in the Province. 

Trade IMspates and Ckraneils of Conoiliation and «f Arbitration (No. 
31). — ^The policy of this Act — the friendly settlement of disputes between 
employers and employees — ^has already recommended itself to the legislatures 
of New Zealand, New South Wales, and Western Australia. 

Councils of Conciliation, — By s. 4 the Lieutenant-Governor may appoint 
a Registrar of Conciliation and of Arbitration, whose duty it is to receive 
applications for reference of disputes to a Council of Conciliation. A 
Council of Conciliation is to consist of four conciliators, two to be nominated 
by each of the parties to the dispute. A dispute may be referred though 
only one of the parties lodge an application. 

The parties are to draw up a joint statement of the case in writing; 
if they cannot agree, each party is to draw up a separate statement. The 
Registrar is then to convene the council, and the council, after taking 
cognisance of the dispute, hearing the parties and endeavouring to 
conciliate, is to send a report of the result to the Registrar. If conciliation 
fails, the parties, or either of them, may proceed to arbitration under the 
following scheme : — 

Councils of Arbitration, — ^There are to be two of these : one council 
for disputes between railways and their wage-earners, another council for 
disputes other than railway disputes. Each council is to consist of 
three members— one member to be appointed by the employers, another 
by the employees, and the third by the Lieutenant-Governor on the 
joint recommendation of the two representative members. Each member 
is to hold office for two years, and to be remunerated at rates to be 
fixed by the Lieutenant-Governor in Council. 

The representatives of the employers and employees are to be chosen 
by vote. Every employer in the Province having ten persons in his 
employment is to be entitled to one vote for his representative, and every 
trade union, labour council, or organisation of wage-earners is entitled to 
one vote for the employees' representative. In the case of railways, every 
organisation representing the interests of railway wage-earners has a vote. 

Disputes are to be referred to the Arbitration Councils by an application 
in a statutory form. The meetings of the Councils of Arbitration are 
to be public, and the president is, for the purpose of keeping order, to have 
all the powers of a judge of the Superior Court. 

Either party to a referred dispute may at any time before award made 
agree in writing to be bound by the award. 
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9. NEWFOUNDLAND. 

[Contributed by L. S. Bristowe, Esq.] 
Acts passed — 21. 

Frenoh Treaties. — No. i continues the Newfoundland French Treaties 
Act (54 Vict, No. 16) to December 31st, 1901. 

Seveniie«*^No. 2 imposes duties on various imported goods. The 
articles rendered liable to duty, comprising both raw materials and manu- 
factured, are enumerated in Schedule A to the Act under 155 heads. 
Schedule B contains a list of exemptions. Schedule C contains a list of 
goods the importation of which is prohibited, and which comprise seditious 
and immoral drawings or pubfications, counterfeit coin, goods manufactured 
by prison labour, reprints of publications copyrighted in Newfoundland, 
and tea so adulterated as to be unfit for use. Schedule D contains a 
list of exciseable articles. 

Crown Lands. — No. 3 amends No. 13 of the Consolidated Statutes (second 
series), entitled " Of Crown Lands, Timber, Mines, and Minerals," in various 
particulars. 

Marine Court of Enquiry. — ^No. 4 empowers the Governor in Council^ 
whenever a shipping casualty (defined by s. i) occurs, or whenever a charge 
of incompetency or misconduct on the part of masters, mates, or engineers 
of ships requires to be enquired into, to appoint a stipendiary magistrate or 
barrister of ten years' standing to be a Marine Court of Enquiry to make an 
investigation into the same. An enquiry into a shipping casualty is required to 
be conducted with assessors. The Court has power in certain circumstances 
to suspend the certificate of a master, mate, or engineer, and a report of 
the enquiry is in every case required to be sent to the Governor for trans- 
mission to the Board of Trade, and the Board of Trade may order a rehearing. 
The Act also empowers the Governor in Council to appoint marine inspectors, 
and repeals No. 116 of the Consolidated Statutes (second series) and 62 & 63 
Vict, No. I, relating to Marine Courts of Enquiry. 

Quarter Sessions.— No. 5 repeals 63 Vict, No. 6, entitled "An Act to 
Amend the Law relating to the Summary Jurisdiction of Magistrates." The 
Act abolishes Courts of Quarter Sessions and vests their appellate jurisdic- 
tion (except where otherwise provided) in the Supreme Court, and their 
jurisdiction in cases without a jury in a stipendiary magistrate; with or 
without other justices of the peace, or in two justices of the peace, with 
a right of appeal to the Supreme Court, and also gives them power to 
try summarily without a jury various criminal offences. 

Vewfoundland Eailway. — No. 6 amends the Newfoundland Railway Act, 
1898, and enacts a number of provisions relative to the establishment 
and working of the Newfoundland Railway. 
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Judicature — No. 7 amends the Judicature Act, 1889, by providing for 
the appointment of clerks of the Supreme Court, to consist of a R^strar, 
Deputy Registrar, and others, and prescribing their duties. 

Education.— No. 8 amends the Education Act, 1895. 

Beal and Personal Property Convention. — No. 9 provides for the 
fulfilment of the terms of a convention between the Imperial Government 
and the United States as to the disposal of real and personal property. 

Oaths.— No. 10 makes an oath binding if taken in any form which the 
person taking the oath declares to be binding, and provides for an affirmation 
being substituted for an oath where a person has no religious belief, or 
where the taking of an oath is contrary to his religious belief. 

Insurance. — No. 11 amends No. 105 of the Consolidated Statutes of 
Newfoundland (second series) entitled " Of Life Insurance Companies." 

Electionfl. — No. 12 amends the Election Act, 1889, by providing that 
election petitions shall be tried by two judges, and that corrupt practices 
of a trivial character committed without the candidate's knowledge shall 
not avoid the election. 

District Court Judges. — ^No. 13 deals with the salaries of District 
Court judges. 

TnflamTnahle Oils, etc. — No. 14 places restrictions on the keeping of 
gasoline, liquid acetylene, and carbide of calcium. 

Beavers and Poxes. — No. 15 provides a close time for beavers and 
foxes. 

Intoxicating liquors. — No. 16 amends No. 131 of the Consolidated 
Statutes (second series) entitled " Of the Prevention of the Sale of 
Intoxicating Liquors.'' 

St. John's Municipal Act. — No. 17 amends the St. John's Municipal 
Act, 1892. 

Carbonear Fire Brigade. — No. 18 provides for the establishment of a 
volunteer fire brigade for the town of Carbonear. 

Customs. — No. 19 amends the Customs Act, 1898. 

Betiring Allowances. — No. 20 grants certain retiring allowances. 

Public Service. — No. 21 makes a grant out of the Consolidated Revenue 
Fund for the public service of the Colony. 
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IX. WEST INDIES. 

I. THE BAHAMAS. 
\ContrUmted by Wallwyn P. B. Shepheard, Esq.] 

Acts passed — 21,^ 

Irf>tteries (No. 5). — ^The Lotteries' Prohibition Act, 1901, prohibitb 
gambling |ind lotteries and the sale of lottery tickets under a penalty not 
exceeding £100, and the keeping of any place for such purposes under a 
penalty not exceeding ^S^o. 

Education (No. 6).— The Education Act, 1886, Further Amendment Act, 
1901, provides that the Educational Department of the Colony shall be under 
the control of " The Board of Education," consisting of the Governor and 
twelve members, of whom eight are to be members of the Legislature ; and 
of these, five are to be members of the House of Assembly. 

Anns and l^^tiong of War (No. 11). — The Exportation of Arms Act, 
1 90 1, enables the Governor in Council to prohibit the exportation of arms, 
ammunition, and military and naval stores to any country whenever it may 
be deemed expedient in order to prevent such arms, etc., being used against 
the King's subjects or forces. 

Shipping (No. 14). — ^The Sailing Vessels' Passengers' Regulation Act, 
T901, provides penalties upon masters of sailing vessels arriving in port with 
passengers in excess of the number authorised by the Act 

British Bnbjeots (No. i7).~The Public Boards' Qualification Limitation 
Act, 1901, enacts that only British subjects shaU be eligible for appointment 
or election to any of the Public Boards of the Colony. 



2. BARBADOS. 

[Contributed by Wallwyn P. B. Shepheard, Esq.] 

Acts passed (1901) — 35.' 

Chutomf (No. a). — ^The Customs Tariff Act, 1901, imposes specific import 
duties on articles enumerated in Table A of the schedule, and exempts from 
duties the articles in Table B. It suspends the Customs Tariff Act, 1899, 
and the Acts amending the same, but such suspended Acts are to be 
revived when the Convention between His Majesty the King and the 

> The Acts are numbered consecutively for the regnal year i Ed. VII. AH Acts are 
passed for the approval of the Crown by the Governor and the Legislative Council and 
Assembly of the Colony. 

' Acts are passed by the Governor, Council, and Assembly of die Island, and are 
numbered consecutively for the calendar year. 

as 
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President of the United States for reciprocal trade relations between the 
United States and Barbados shall come into operation. 

Anglioan Chvoh (No. 5).^The Anglican Church (Barbados) Amend- 
ment Act, 1 90 1, reduces the annual stipend of the Bishop of Barbados from 

:;^I,000 to ;;^700. 

Bank Holiday (No 6).— The Bank HoUdays Act Amendment Act, 1901, 
makes May. a4th (Victoria Day) if a week day a Bank Holiday. 

Saviiigi Banks (No. 8).— The Savings Bank Amendment Act, 1901, 
allows interest at j£2 10s. per cent per annum on deposits. 

Demise of Crown (No. 9).— The Representation of the People Amend- 
ment Act, 1901, provides that the demise of the Crown shall not dissolve the 
local Parliament. 

Polioe (No. 13). — The Police Act, 1901, settles the general constitution 
of the police force, and gives power to the Governor in Executive Committee 
to make regulations which are to be subject to the sanction of the Legislature. 
The Act provides for the general administration of the force, the duties 
of the land police and the harbour police, and places the control of the 
police in the case of riot or of any danger to the public peace in the hands 
of the district magistrates. 

Fire Prevention (No. 18).— The Cane Fires' Prevention Act, 1901, makes 
it penal to light a fire, or smoke, in a field of canes. 

Agrionltnral Loans (No. 20). — ^The Agricultural Aids Amendment Act, 
1 90 1, amends the principal Act of 1887, and provides that the account of 
the expenditure of moneys borrowed under the Act shall be handed to the 
Master in Chancery or Provost Marshal, when land is in the Court of 
Chancery or levied on, or to any lien holder who may require it after one 
month's notice, and regulates the method of appraising the value of the 
crops for the purpose of a loan under the principal Act, and the duties 
of a Receiver appointed by the Court in respect of the crops against 
which advances have been made under the Act. Purchasers of land are 
subject to certain restrictions on borrowing under the Act, before they have 
received their conveyances. 

Volnnteer Force (No. 21). — ^The Volunteer Act, 1901, enables the 
Governor upon a resolution of the Legislature to raise a volunteer force, and 
subjects all volunteers to a service of three years and to the provisions of 
the Act in respect of all matters of discipline and duties in connection with 
the military service. 

PnUio Ednoation (No. 25).— The Pensions (Public Elementary School 
Teacher) Act, 1901, provides pensions for teachers, subject to certain 
conditions, and in accordance with the scale defined in the Act 
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3. BERMUDA. 

[Contributed by the Hon. Reginald Gray, Attorn^-GeneraL'] 

Acts passed — ^40. 

The number of Acts passed was above the average, but many of them are 
short, and comparatively few are of general interest beyond the limits of 
the Colony. Six consolidating Acts were among the number, and the Statute 
Book is improved to this extent. 

The following Acts may be specially mentioned : — 

Aliens (No. 5). — ^This Act made such amendments to the Alien Act, 
1897 (No. 7), as were necessary to enable this Colony to obtain the benefits 
of the Convention between the United Kingdom and the United States 
of America, relative to the disposal of real and personal property, which 
was ratified on July 28th, 1900. The Convention materially improves the 
position of the alien heirs and divisees of Bermudians, who, after emigrating 
to the United States, become citizens of that country and die leaving real 
property in Bermuda. 

Xanied Womeii (No. 14). — This Act is practically a transcript of the 
Imperial Statute (the ^Married Women's Property Act), 1882, as amended 
by the Married Women's Property Act, 1893, and needs no further 
comment. 

yiotcxria Day (No. 18).— Under this Act, May 24th is to be called 
"Victoria Day" to perpetuate the memory of our late Most Gracious 
Sovereign Lady, Queen Victoria, and is to be a public holiday. 

Tobaooo Sestriotion (No. 20). — ^This is a somewhat novel enactment, 
and imposes a small penalty on persons selling tobacco, cigars or cigarettes 
to children under sixteen years of age. Shopkeepers are made liable for 
permitting breaches of the Act by their employees. It is a sufficient 
defence to a charge under the Act if the defendant proves that he had 
reasonable cause to believe that the person to whom the goods were sold was 
sixteen years of age. A prosecution must be commenced within one month. 

Orixninal Law (No. 26).— The Speedy Trials Act, 1891. This Act, 
which was based on a corresponding Canadian Statute, provides in substance 
that where a person is committed to prison charged with any crime which 
is not a felony, he may, with his own consent, be tried before the Court 
without a jury. As early as practicable the prisoner is taken before the 
Chief Justice, who informs him of the ofience with which he is charged, 
and of his option to be tried without a jury. If he elects to be so tried 
he is at once arraigned, and if he pleads guilty is sentenced. If he pleads 
not guilty, a day is fixed for his trial before the Court, consisting of the 
Chief Justice and two assistant Justices, «nd the trial proceeds in the 
usual manner. Although the Act has only,' been in force a few months, 
several cases have been disposed of under it, in which the prisoners would 
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otherwise have been in prison for weeks or months awaiting trial, and 
there is of course a considerable saving of expense. 

Jiuran (No. 31), — ^In 1896 an Act was passed under which persons 
assessed for j£6o were qualified as jurors, and those assessed at ^200 as 
special jurors. The present Act does away with this distinction, but requires 
the magistrates, who annually revise the Roister of Jurors, to select from 
the persons qualified as jurors such persons as are by reason of superior 
intelligence, or larger experience, or greater business capacity, or other 
special qualifications, specially qualified to act as jurors in criminal or 
civil cases of an unusually difficult or complicated description, and such 
persons are placed on the special jury list Any criminal or civil trial may, 
by order of the Court, be tried by a special jury, which is in such a case 
selected from the persons returned as special jurors. The Act of 1896 
provided, that in a capital case the verdict must be unanimous, but this 
provision is now modified to the extent that, although a verdict of guilty 
of the capital offence must be unanimous, a verdict of not guilty, or guilty 
of a minor offence, may be found, as in other criminal cases, by a 
majority of three-fourths. Since the adoption of this latter principle it has 
been a rare thing for a jury to be discharged without a verdict, although 
this was previously of constant occurrence. 

Supenumnation (No. 35). — An Act of 1893 provided for the super- 
annuation of the civil servants of the Colony so far as affected their sarice, 
subsequent to July ist, 1894, but the Legislature was unable at that time 
to agree on a scheme to cover service prior to that date. The recent Act 
gets over this difficulty and permits public officers to obtain the benefit of 
their service prior to 1894 by paying up the amounts which would have 
been deducted from their salaries if the Act had been in force, and allowing 
them a period not exceeding five years to make such payments. The Act has 
been generally accepted as an equitable adjustment of the matter in question. 

4. BRITISH GUIANA.* 

[Contributed by Frederick H. M. Corbet, Esq., and Richard 

F. HoNTER, Esq.] 

Ordinances passed — 17 (between February 23rd and November 23rd, 1901). 

Bewaue (Nos. i and 3). — ^These are the Ordinances, passed annually, 
providing for the revenue of the Colony from import duties, tax on knd 
under cane cultivation, tonnage, spirit, and stamp duties, licences, and 
storage rent. 

Miniiig (No. 3).— The object of this Ordinance is to encourage owners 
of land and other private individuals to help in developing the mineral 
wealth of the Colony. In certain circumstances the Governor may allow 

* Ordinances Nob. 8, 25 and 28 of 1901 bad not been received when this review went 
to prank 
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the temponuy occupation and trial of Crown lands with the purpose of 
encouraging concessionists. The approval of the Secretary of State is 
essential to the absolute grant of Crown lands which each concession 
involves. The owner of private lands is allowed the right of search for and 
appropriation of the base metals; a concession and licence must precede 
the working of private lands for gold and silver; the owner is compelled 
to keep a record of these precious metals obtained, for the purpose of the 
payment of the royalty ; he has, however, no right to precious stones found 
on his lands. Further concessions may be granted to private individuals 
or corporate bodies to occupy and dredge a river or creek, the precious 
metals and stones therein found becoming their property, subject to the 
regulations of the Governor and Court of Policy. 

Summary Oonviotions (No. 4).— The Summary Convictions Offences 
Ordinance, 1893, is hereby amended. The payment, in part satisfisiction 
of a sum in default of which a person has been committed to prison, reduces 
the term of imprisonment by a number of days bearing to this term the 
same proportion that the sum paid bears to the sum in which the prisoner 
has made default Such part payment is to be applied first towards Court 
expenses, and then towards the discharge of the fine. 

London Kisgionaiy Sodety (No. 7).— Under this Ordinance the Society 
is allowed to acquire and hold both movable and immovable property. 
The latter may be transported, granted, or otherwise conveyed by the 
Society. Certain officers of the British Guiana Congregational Union, acting 
on behalf of the Society, may sell and mortgage immovable property, and 
may sue and be sued in the name of the Society. 

Closing Widows* and Orphans' Fund (No. 14).— When the sum standing 
to the credit of the Fund is insufficient to pay the pensions which are charged 
on it, the deficiency is to be made up from the public revenues. The rate 
of abatement from the salaries of the officials is raised from 4 to 5 per cent 
A contributory retiring on pension may elect to continue his contribution 
to the Fund. On the death of a widow who has been in receipt of a pension, 
a certain proportion of the pension is to be divided amongst the children. 
The directors of the Fund may appoint guardians into whose hands the 
pensions to which minors are entitled are paid. By s. a the Fund is closed 
as from December 21st, 1900. 

Legal Praotitionen (No. 15). — ^This Ordinance amends that of 1897. 
The oath to be taken by a barrister before admission to practice is 
declared. Provisions are made for the rendering, taxation, and recovery 
of both barristers' and solicitors' bills of costs. 

Crown Claims (No. 16). — Summary execution is prescribed for the 
recovery of claims due to the Crown. Costs of all actions and proceedings 
of every kind and description by and against the Crown, the Colony, the 
Attorney-General, or other officer acting on behalf of the Crown or Colony are 
to be awarded as if the actions and proceedings were between private persons. 
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Supreme Court (No. 17).— Persons employed in the Registrar's Office 
are prohibited from purchasing property sold at execution except to protect 
the interests of wife or child. The Court is to possess jurisdiction over 
foreigners, who may sue and be sued, subject to special disabilities. The 
Court is empowered to issue a warrant for the apprehension of a defendant 
to an action who is about to quit the Colony and thus prejudice the prosecu- 
tion of the action. He is allowed the option of giving security in a sum 
not exceeding the amount claimed 

Administrator-Oeneral (No. 18).— The Ordinance of 1887 is amended 
by this enactment. Where the Administrator-General is appointed to 
administer trusts in association with others, the Court may fix his remunera- 
tion. He is required to give security in a sum of not less than $15,000 ; 
the security to be given by other officers appointed under the Ordinance 
may be fixed by the Governor in Council. According as the estate which 
is being administered can or cannot bear the costs of a necessary action, 
the Administrator-General is entitled to reimbursement from the estate 
or an order pro Deo. Special provision is made for the estates of deceased 
American citizens. The American Consul is the proper officer into whose 
hands such estates must be delivered. 

Bast Indiaii Settlement (No. 19).— The Governor in Council is em- 
powered to make regulations for the management of an East Indian Settlement. 
The cost of maintenance of such a settlement is charged upon the inhabitants, 
the rate being payable in money or labour. This Ordinance amends the 
Immigration Law. 

Hand-in-Hand Fire Ihsuraiioe Company (No. 22). — ^The Ordinance of 1900 
is hereby amended. No personal liability will attach to a member in respect 
of any contract or agreement of the company. All claims and demands 
will be chargeable upon the capital of the company only. 

Tobaooo. — (No. 27) regulates the treatment of tobacco on licensed 
premises. 

S. BRITISH HONDURAS. 

[Contributed by Wallwyn P. B, Shepheard, Esq.] 

Ordinances passed — 20.^ 

Administration of Justioe (No. 5, 1901). — ^This Ordinance amends the 
District Courts Ordinance of 1899 by giving jurisdiction to the District 
Court to determine summarily all personal actions where the amount claimed 
does not exceed one hundred dollars ; but actions of ejectment, libel, false 
imprisonment, malicious prosecution, seduction, criminal conversation, or 
breach of promise of marriage are excepted. 

* Ordinances are passed by the Governor with the advice and consent of the 
Legislative Council, 
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Oafhf (No. 6, 1901). — ^This Ordination permits persons objecting to be 
sworn to make an affirmation instead of taking an oath. 

Administration of Eftatea (No. la, 1901).— This Ordinance amends the 
law relating to the real and personal estates of citizens of the United States of 
America dying within the Colony, by enabling, in the absence of persons 
rightfully entitled, the American Consul to administer the personal estate 
and take possession of the real estate of the deceased person. 

Bankraptoy (No. 14, 1901). — ^The Bankruptcy Ordinance, 1901, is a 
complete Code of bankruptcy, following closely the Bankruptcy (Imperial) 
Act of 1883, as amended by the Imperial Act of 1890 ; and by a subsequent 
Ordinance (No. 17, 1901) a right of appeal is given from the orders by the 
Court to the King-in-Council. 

6. JAMAICA. 

{Contributed by S. Leslie Thornton, Esq.] 

Laws passed — 25, of which No. 21 was disallowed by the 

Secretary of State. 

Pdioe. — ^By Law No. 2 the existing Law as to assaults on the police is 
extended to include cases of obstructing or hindering the police in the 
execution of their duty ; and by s. 3 the Court is empowered for a second 
offence to sentence the offender to imprisonment with or without hard 
labour for one year. 

Caldnm Carbide. — No. 5 regulates the sale and storage of this illuminant. 
S. I defines it " to mean any substance capable of evolving acetylene when 
treated with water." S. 2 requires a licence to enable persons to deal in, 
sell, or store calcium carbide, except where the quantities do not exceed " five 
pounds when kept in separate substantial hermetically closed metal vessel s 
each containing not more than one pound." By s. 3 rules for storage may 
be made in Privy Council, but they are not to apply to houses situate more 
than a hundred yards from other houses. S. 5 provides regulations for its 
sale, and gives power to confiscate any which is ''impure to a dangerous 
extent." 

Vnoooupied House Bates.— In Kingston it is provided that the rate on 
such houses shall not exceed one-fourth of the general rate. 

Kingston Assessment. — No. 10 consolidates and amends the existing 
laws relating to this subject. 

Xatohes. — ^By the Match Excise Duty Law (No. 12) a duty of threepence 
upon every gross of boxes of matches manufactured in the Island containing 
fifty sticks or less per box is imposed. Annual licences are required from 
persons manufacturing matches. Each manufacturer is required before 
commencing business to make a statutory declaration describing his place 
of business (s. 6) ; provide a secure and approved store for storing the 
matches he manufactures (s. 7) ; keep the prescribed books (s. 8), and (s. 9) a 
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record of all materials purchased or used in the manufacture. Quarterly 
returns of the quantity manufactured and of the disposal thereof have to be 
sent in to the Collector (s. 10). Powers of entry and inspection and of search 
are conferred on revenue officers; and by s. 17 every manufacturer is made 
responsible for the Acts of his employees. 

Indiistrial SohooU (No. 13). — By s. 2 of this Law children sent to an 
industrial school are in future, after the expiration of the period of their 
detention there, to remain until they reach eighteen under the supervision of 
the superintendent ; and by sub-s. 2 of the same section the superintendent 
may extend to such children the existing system of licensing them out to 
trustworthy and respectable persons, subject to special provisions as regards 
the cost of so doing to the parochial boards, and for ensuring that they are 
satisfactorily provided for. S. 3 makes it an offence for any one knowingly to 
assist or induce directly or indirectly a child placed on licence to escape from 
any person with whom the child is so licensed, or to prevent the child from 
returning to any person aforesaid. 

Froduoa Dealen. — An amendment which seems annually necessary in 
the produce protection law is made by Law No. 15, altering the amount to 
be paid for licences by dealers, and requiring licences from servants or agents 
of dealers. S. 10 provides that the onus probandi that an accused had no 
intention to deal in produce shall lie on the accused. 

United States Citiieiui. — For the purpose of giving effect to a convention 
dated March 2nd, 1899, and made between the United Kingdom and the 
United States of America, Law No. 16 provides that on the .death of a 
citizen of the United States leaving property in Jamaica without known 
representatives, the Administrator'General shall on becoming aware of such 
fact inform the United States Consul, who may appear on behalf of absent 
heirs or creditors of the deceased until they are duly represented. 

Paroohial Boards. — ^No. 17, in a short Law of forty-three sections, 
very usefully consolidates the law relating to these boards hitherto existing 
in a scattered form in some nine different Laws. 

Agrionltaral FertUisers and Feeding Btnffii.— No. 18 regulates the 
sale of these articles. By s. x. an invoice and warranty must be given 
to every purchaser of any quantity exceeding half a hundredweight S. 3 
describes offences against the Law, and by sub-s. (2) provides that *' it shall 
be no defence to allege that the buyer having only bought for analysis 
was not prejudiced by the sale," and by sub-s. (3) the rights, civil or criminal, 
of the seller in such a case against his own vendor are preserved, and 
any damages he may recover may include his own fine and costs. S. 4 
entitles a purchaser for a small fee to obtain a certified analysis from the 
Government Chemist, and by sub-s. (3) the Board of Agriculture or any 
person nominated by the Governor in Council may obtain samples of 
manures for analysis. SS. 5 and 6 relate to offences in connection with 
samples. 
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Pnedial Laroeny (No. 21).— This Law, containing some novel and drastic 
provisions dealing with this very prevalent offence, was disallowed by the 
Secretary of State. 

Beal Property Valuation (No. 22). — ^The preamble of this Law, the 
most important of the year, states that " it is expedient to take steps to 
establish an estimate of the value of all real property in the Island, so 
as to provide a basis for assessing taxes in proportion to such value for 
general revenue or for parochial purposes." By S. i a valuation roll of 
all holdings is directed to be prepared and to remain in force for five years. 
A Valuation Commissioner is appointed for this purpose at a remuneration 
not to exceed £2^0^ with the collectors of taxes as his assistants (ss. 2 
and 3.) By s. 4 every person in possession of real property, whether 
rented or not, is to make an ingiving to the collector of his parish describing 
it and giving its value. An ingiving only as to the rent payable by him 
is required from a tenant, and where there are several tenants, no ingiving is 
required. SS. 5 to 9 provide the procedure to be followed where default 
in making an ingiving occurs (for which a fine of four shillings may be 
levied) or where the valuation given appears insufficient to the collector. 
Failing an agreement as to the valuation, a proceeding is to be instituted 
in the resident magistrate's Court, and the decision of that Court is final. 
Powers of entry on the property by the revenue officers to ascertain its 
value, and of amendment to the roll are given ; and by s. 13 changes in 
the possession of property after the completion of the roll must be notified 
to the collector, with a view to the correction of the value on the roll. 
Definitions of "person in possession of real property" and of "value" 
follow. The latter is defined to mean and include (i) the actual gross 
present value ; (2) the actual or presumable net annual rental value ; and 
(3) the presumable net value of the ground forming the site of the real 
property, in a natural and unimproved condition, in its then present 
surroundings. 

The remaining legislation of the year was of merely local interest. 

7. TURK'S AND CAICOS ISLANDS. 

[Contributed by Wallwyn P. B. Shepheard, Esq.] 

Ordinances passed — 9.^ 

Liquor Lioenoes (No. 2, 1901). — ^The Liquor Licence (Amendment) 
Ordinance, 1901, amends and is consolidated with like Ordinances of 1894 
and 1898. It controls and regulates the use of restricted licences. 

Evidence (No. 3, 1901). — ^The Evidence Ordinance, 1901, codifies the 
law of evidence. 

* Ordinances are made by the Legislative Board of the Turk's and Caicos Islanda, and 
require the assent of the Administrator of the Government or of the Governor-in-Chief, 
the Governor of Jamaica. 
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Part I. — Relevancy of facts. 

Preliminary ; 

Admissions and confessions ; 

Statements ; 

Judgments of Courts ; 

Opinions ; 

Character. 
Part II. — On proof. 

Facts which need not be proved ; 

Oral evidence ; 

Documentary evidence ; 

Public documents ; 

Presumptions as to documents ; 

Exclusion of oral by documentary evidence. 
Part III. — Production and effect of evidence. 

The burden of proof ; 

Estoppel ; 

Witnesses ; 

Examination of witnesses ; 

Improper admission and rejection of evidence. 
The Ordinance contains 142 sections and a schedule. 

Census (No. 4, 1901). — ^The Census Ordinance, 1901, r^ulates the taking 
of the census in 1901. 

Paaaengers (No. 5, 1901). — ^The Passengers Ordinance, 1901, regulates 
and provides for the inspection of passenger ships by the port officer. 

PoiMms (No. 6, 1901). — ^The Poisons Ordinance, 1901, requires the 
labelling of all poisons, and regulates their sale. 

Public Holidayi (No. 7, 1901).— The Public Holidays Ordinance, 1901, 
declares the following days to be public holidays : New Year's Day, Good 
Friday, Easter Monday, Victoria Day (May 24th), Christmas Day, the day 
after Christmas Day, the birthday of the Sovereign. 

Eduoatioii (Public) (No. 9, 1901).— The Education Ordinance, 1901, 
repeals the Compulsory Education Ordinance, 1883, and constitutes a Board 
of Education. Powers are given to the board to make regulations. The 
Bible is to be a daily class-book in every school receiving aid from the 
board, and no child is to be excluded on account of his religious 
denomination. A school rate of ten shillings for each child is to be paid 
half-yearly by the parents. 
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8. TRINIDAD AND TOBAGO. 

[Contributed by Wallwyn P. B. Shepheard, Esq.] 
Ordinances passed (1901) — 37.* 

Immigiatioii (Nos. a and 34, 1901). — ^These Ordinances grant export 
duties on sugar, rum, cocoa, coffee, molasses and cocoanuts produced in the 
Colony, and specifically appropriate the proceeds of such taxation for 
immigration purposes. 

Census (No. 5, 1901). — ^This Ordinance fixes Sunday the 21st, and 
Monday the 22nd of April, tqot, for taking the census. 

Edueation (Nos. 6 and 22, 1901). — ^The Education Ordinance and 
the Education (Amendment) Ordinance, 1901, amend the Elementary 
Education Ordinances, 1890 and 1891. Children attending Elementary 
schools may be charged such school fees as the Board of Education may 
prescribe, and in Government schools the fees are to be paid into the 
Treasury and in assisted schools retained by the managers. Private schools 
thereafter established are not to receive aid from the public funds unless 
the Board decides such private school to be necessary. Grants in aid 
from the public funds are to be in such proportion to the contributions by 
the local managers as the Board may determine for providing school lands 
and houses and residences for teachers, and the furniture and apparatus 
of such school-houses. 

Statute Bevision (No. 7, 1901). — ^The Law Revision Ordinance, 1901, 
repeals the whole or part of the Ordinances mentioned in the schedule, 
but where any Enactment has been repealed, confirmed, revived, or 
perpetuated by an Enactment repealed by the Ordinance, such repeal, 
confirmation, revivor or perpetuation shall not be affected, nor shall any 
Enactment in which the repealed Enactment has been incorporated be 
affected ; nor shall rights, titles, eta, already acquired, etc., be affected by 
such repeal ; nor shall any jurisdiction, rule of law, etc, not then existing 
be revived by such repeal. The schedule contains ninety-four Ordinances 
repealed either wholly or in part 

Imperial Loans (No. n, 1901). — This Ordinance amends the Imperial 
Loans Ordinance, 1900, by giving priority to the principal and* interest of 
the loan over all charges not existing at the date of the loan. 

Apportionment (No. 12, 1901). — The Apportionment Ordinance, 1901, 
declares that all interest, rents, etc., and periodical outgoings, etc., shall be 
deemed as accruing from day to day and apportionable in respect of time 
accordingly, and such apportioned part shall be payable when the entire 
portion shall be payable. 

Juriea (No. 16, 1901). — ^The Jury Ordinance, 1901, amends and is 

* Ordinances are made by the Governor with the advice and consent of the 
Legislative Council, and private and public Ordinances are numbered consecutively 
for the calendar year. 
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consolidated with the Jury Ordinance, 1884. The Ordinance deals with trials 
by jury on Order of Court, Disqualifications and Revision of List of Jury- 
men ; it fixes twelve jurors and requires their unanimous verdict in trials for 
murder and treason. It also provides as to challenges by persons indicted, 
authorises refreshments for juries, and enables in certain cases verdicts of 
seven or five to be accepted. In case of any disagreement of a jury in a 
dvil case without verdict being come to, the next trial shall be held before a 
Judge without a jury. 

Leprosy (Nos. 18 and 29, 1901). — ^The Lepers Ordinance and the Lepers 
(Amendment) Ordinance, 1901, provides Asylums and enacts regulations for 
the treatment of Lepers. 

"* Jndioatnre (No. 19). — ^The Judicature Ordinance, 1901, amends the 
like Ordinance, 1879, and gives summary jurisdiction at law to the Supreme 
Court in actions where the claim, etc., does not exceed ^£200, and where the 
lands sought to be recovered do not exceed ^£^500. 

CampaniM (No. 20, 1901). — ^The Companies (Branch Registers) Ordinance, 
1901, enables any company registered under the Companies Ordinance, 1869, 
with its capital represented by shares or stock, and whose objects comprise the 
transaction of business in India or any British Colony, to keep branch registers 
of members resident where such business is conducted, and such branch 
registers are to be deemed a part of the company's register of members. 

Distress for Bent (No. 30, 1901).— The Law of Distress Amendment 
Ordinance, 1901, exempts from distress for rent, wearing apparel and bedding 
of the tenant and his family, and the tools and implements of his trade to the 
value of j£2f and regulates the sale of the distress, and requires all bailiffs to 
be certificated in writing by a Stipendiary Justice of the Peace, and gives 
power to the Chief Justice with the concurrence of a Puisne Justice to make 
Rules for carrying into efifect the objects of the Ordinance. 

Truitee Inveftments (No. 35, 1901).— The Trustee Investment in 
Trinidad Government Securities Ordinance, 1901, provides for the payment 
out of the revenues of the Colony of any sums which may become payable to 
stockholders under any judgment, decree, rule or order of a Court in the 
United Kingdom, and declares that any Colonial legislation which appears to 
the Imperial Government prejudicial to the stockholders, may probably be 
disallowed. 

Criminal Prooednre (No. 36, 1901). — ^This Ordinance amends Ordinances 
No. 9 of 1848; No. 47 of 1895 ; and No. 20 of 1897, and regulates the pro- 
cedure before a Justice in cases of charges of indictable offences. 

Civil Prooednre (No. 37,1901). — ^The Petty Civil Courts Ordinance, 190X, 
repeals eleven scheduled Ordinances, 1851-1899, and consolidates and 
amends the law relating to the official administration, procedure, jurisdiction, 
trial of actions and process generally in the Petty Civil Courts, and in a 
schedule formulates Rules and sets out Forms of Summonses, Notices and 
Writs of Execution, and Table of Fees and Costs, 
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9. THE WINDWARD ISLANDS. 
[Contributed by H. L. Ormsby, Esq.] 

(i) GRENADA. 
Ordinances passed — 120. 

Town Ooyemment— The Town Boards Ordinance, 1901 (No. 13 of 
1901), provides for the constitution (ss. 5-12), meetings (ss. 13-15), powers 
and functions (ss. 16-29) ^^ ioym boards; for the election of members 
(ss. 30-5) ; for the regulation of the town fund (ss. 36-9) ; for the assess- 
ment and collection of rates and taxes (ss. 40-59); for the raising and 
repayment of loans, and for sinking funds (ss. 60-3); and for transfer of 
property to boards, dissolution of boards by the Governor, penalties for 
offences, etc. (ss. 64-9). 

Crimiiial Law. — ^The Criminal Code Amendment Ordinance, 1901 
(No. 14 of 190 1 ), allows animals which have been seized to be released on 
the recognisance of the owner to appear to any charge against him (s. 2), 
and prohibits the driving of more than two animals abreast, or not having 
lights on vehicles and cycles between 6.30 p.m. and 4 a.m., and the not 
keeping on the near side of the carriage-way. 

Public Offleer.— The Public Officers' Security Ordinance, 1901 (No. 17 of 
1 901), provides that officers required to give security shall do so by security of 
one or more persons resident in the United Kingdom, the Colony, or other 
British Colony, or of any guarantee or company in the United Kingdom 
(s. 3), such security to be approved by the Governor (s. 4), and regulates the 
manner of giving such security, notice of determination, substitution of 
securities, payment by officers of annual premiums to Governor six weeks in 
advance, exemption of bonds from stamp duty, etc. 

Begiftratum of Birihi, Deaths, and Kariiagea.— The Marriage Amend- 
ment Ordinance, 1901, enacts that the marriage officer shall register any 
marriage solemnised before him in the marriage register, and also on a 
separate form, the latter to be signed by the parties, two witnesses, and the 
marriage officer, and to be transmitted to the Registrar-General (s. z). 
S. 2 makes both these documents and certified copies evidence. 

Administration. — The Deceased Persons' Consular Representation 
Ordinance, 1901 (No. 20 of 1901X is identical with the St Lucia Ordinance 
on the same subject. 

(ii) ST. LUCIA. 
Ordinances passed — 12. 

Harbonn. — ^The Public Jetties Ordinance, 1901 (No. 3 of 1901), 
provides that jetties are to be under control of the Governor in Council, and 
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maintained from general revenue (s. 3). The superintendent of works is 
charged with their repair, and is to report on them annually (ss. 4, 5), and 
may institute prosecutions and actions for damage (ss. 10, 1 1). The Governor 
in Council may make rules infringement of which is punishable by fine not 
exceeding £s or imprisonment not exceeding one month (ss. 6, 7). Ships 
are liable for damages occasioned by the master (s. 8). 

Pudshmeni — The Minor Products' Protection Ordinance, 1899, Amend- 
ment Ordinance, 1901 (No. 4 of 1901), enacts that no whipping shall be 
inflicted under the principal Act without the previous sanction of the 
Governor. 

Admmiftrati<nL-~The United Kingdom and United States Disposal of 
Real and Personal Property Convention Ordinance, 1901 (No. 5 of 1901), 
enacts that, on the death of any United States citizen without known heirs, 
etc, the Administrator-General shall communicate with the United States 
Consul, who may appear personally on behalf of absent heirs and creditors. 

Alien. — The Naturalisation Ordinance, 1901 (No. 6 of 1901), regulates 
the naturalisation of aliens who for five years have either resided in the 
island or have been in the service of the Crown, and gives power to the 
Governor to make regulations as to certificates, fees, and registration 
of oaths. 

Holiday. — The Bank-Holidays Amending Ordinance, 1901 (No. 7 of 
1 901), makes May 24th in each year a Bank Holiday, under the name 
of " Victoria Day." 

Heroliaiit Shipping.— The Wrecks Ordinance, 1901 (No. 8 of 1901), 
adapts to the Colony the following sections of the Imperial Merchant 
Shipping Act, 1894: s. 464 (s. i), s. 478 (ss. 2, 4, 5), s. 470 (s. 3), s. 475 
(s. 6), s. 569 (ss. 7, 8), s. 518 (s. 9). SS. 10, 12, 13, 17, 18, 19 deal with 
the payment of duty on wrecks ; s. 13 repeals certain sections of the principal 
Ordinance (the Shipping Ordinance, 1888); ss. 14, 15, 16 make certain 
minor amendments therein. 

Tnutee. — ^Trustee Investment in St. Lucia Government Securities 
Ordinance, 1901 (No. to of 1901), provides for the payment out of the 
funds in the hands of the Crown agents, without any further appropriation, 
of any sum declared by any competent Court in the United Kingdom to be 
payable by the Government of St. Lucia. 

(iii) ST. VINCENT. 
Ordinances passed — 11. 

PuUio Health. — The Public Health Ordinance, 1901 (No. 3 of 1901), 
repeals the Public Health Act, 1865, and makes the Governor in Council 
the general sanitary authority for the island, and provides for the appoint- 
ment of local authorities: the local authorities are to provide receptacles 
for refuse, to give notice to owners to cleanse premises, under penalty of 
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loj. per diem on default (ss. 2-8); imposes a penalty not exceeding 
a fine of £2 or imprisonment for one month, with a continuing penalty 
of ss, or 7 days per diem, for keeping swine in a prohibited area, or so 
as to be a nuisance — suffering stagnant water to remain after twenty-four hours' 
notice, or allowing the contents of any water-closet, etc., to overflow (s. 9). 
Certain nuisances may be dealt with summarily (s. 10). Local authorities 
are to provide for inspection and abatement of nuisances (ss. 11, 12). 
SS. 13-16 deal with the powers of magistrates in cases of nuisance; ss. 17-19 
deal with their powers in the abatement of nuisances. The Governor in 
Council has power to make regulations for the prevention of contagious, 
infectious, or epidemic diseases ; for the relief of persons suffering therefrom ; 
for the speedy interment of persons dying therefrom ; for the control of 
temporary hospitals and the sanitation of ports (s. 20). By s. 21 the 
violation or obstruction of such regulations is punishable by a penalty 
not exceeding ^20 or six months' imprisonment, with or without hard labour. 
Expenses, prosecutions, etc., are also regulated. 

Holiday — ^The Bank Holidays Amending Ordinance, 1901 (No. 6 
of 1 901), makes May 24th a Bank Holiday, under the name of "Victoria 
Day." 

Biftriet Warden.— The District Wardens Ordinance, 1901 (No. 10 
of 1 901), enacts that the Colony shall be divided into districts, and that 
the Governor may appoint a District Warden to each district, who is to appoint 
a town warden of each of the small towns, a way warden of each parish, 
an education officer, a poor relief inspector, and a local sanitary authority, 
exclusive of the towns within his district ; he is also to control all public 
cemetaries not under town wardens or the Kingston Board. 

Fiahery: WUd Birds.— The Birds and Fish Protection Ordinance, 1901 
(No. II of 1901), protects the birds in the ist Schedule absolutely; prescribes 
a close time for those in the 2nd Schedule, and for oysters and turtle. Turtle 
and turtle eggs are absolutely protected on land, as also are turtles under 
twenty pounds. Infringement of the Ordinance is punishable by fine not 
exceeding ^5, or imprisonment with or without hard labour not exceeding 
three months. The Governor has power to vary close times and the 
2nd Schedule, and may authorise killing birds for scientific purposes. Half 
fines are to go to the informer. 

10. THE LEEWARD ISLANDS. 

[Contributed by H. L. Ormsby, Esq.] 

Acts passed — 14. 

Statute Law Bevifioii.— The Statute Law Revision Act, 1901 
(No. 14 of 1901), is on the exact lines of the Imperial Statute Law Revision 
Acts. 
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(i) ANTIGUA. 
Ordinances passed — la 

Fire. — ^The Bush-Fires Ordinance, 1901 (Na 5 of 1901), empowers the 
Governor by proclamation to prohibit within limits specified by him the 
setting of fire to any land (s. 3) ; requires owners desiring to set fire to land 
to obtain a licence (s. 4) ; imposes a fine not exceeding £$0^ or imprison- 
ment not exceeding six months, for so doing without a licence (s. 5). 
The fiu:t of fire is primA-fade evidence against the owner (s. 6) ; setting 
fire to Crown lands without due permission is punishable as in s. 5 (s. 7). 
The surveyor of works may order setting fire to Crown lands (s. 8). Police 
officers, etc., may enter on lands to extinguish fires and call upon persons 
to assist them (ss. 9^ 10). S. 11 deals with King's evidence; s. la gives 
half penalties to informers ; s. 13 regulates prosecutions, etc 

Cattonii.— The Customs Tariff Ordinance, 1901 (No. 8 of 1901), 
prescribes for Customs duties on the following articles: Aerated waters, 
alcoholic liquors, animals, brick and tiles, cement, coal, etc ; opium, etc. ; 
fire^ums and ammunition, grain, matches, oil, meal, etc ; perfumery, etc. ; 
provisions, tallow and oils, tobacco, and wood. The following are to be 
admitted free : samples, goods, the product of the Leeward Islands, or which 
have paid duties in any of the islands except Dominica ; baggage, etc, 
tA passengers, books, eggs, fertilisers, fish, fruits, household furniture of 
immigrants, bullion, ice, maps, marble, music, packages, pictures, plants, 
articles for public worship or education, salt, shipbuilding materials, natural 
history specimens, steam engines, surgical instruments, telegraphic apparatus, 
tombstones, naval and military stores. Consular property, articles for repair. 
The Ordinance also regulates drawback on exportation, etc 

(ii) DOMINICA. 

Ordinances passed — ^3 

tevingt Bank. — ^The Savings Bank Amendment Ordinance, 1901 (No. 3 
of 1901), directs that interest on deposits is to be calculated up to March 31st, 
and then added to the principal sum. 

(iii) MONTSERRAT. 
Ordinances passed — 9. 

Customs. — ^The Tariff Collection Ordinance, 1893, Amendment Ordinance, 
1901 (No. 4 of 1901), authorises the issue of permits for carrying spirits 
and tobacco in vessels under thirty tons to and from places outside of 

the Colony. 

Intosioatiiig, Xiquors.— The Liquor Licence [sic] Ordinance, 1896, 
Amendment Ordinance, 1901 (No. 6 of 1901), provides that special country 
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licences shall bear a fee (^ j£j ijs, 6d. ; that wholessde licences shall authorise 
the sale of not less than a dozen reputed quarts, and shall bear a fee of £$. 

SaTingi Bank.— The Savings Bank Amendment Ordinance, 1901 (No. 7 
of 1901), limits deposits to ;^xoo, exchistve of interest; and when principal 
and interest shall amount to ^150, no more interest is to be paid (s. 3). 
Interest to be at the rate of 2^ per cent. (s. 4) ; interest to be cajkmlated 
to March 31st, and then added to the principal (s. 5). 

Hifhway. — ^The Road Ordinance, 1901 (No. 8 of 1901), empowers the 
Governor to divert public roads and to close roads dangerous to tmtfic, and 
make the operation of the Ordinance retrospective. 

(iv) ST. CHRISTOPHER AND NEVIS. 
Ordinances passed — 16. 

Intozioating Liqaon. — The Liquor Licence (sic) Consolidation Ordin- 
ance, 1 90 1 (No. 8 of 1 901), consolidates the law as to the sale of intoxicating 
liquor. Licences are required to sell liquor except for the sale of rum by 
distillers in quantities not less than fifty gallons, and in dispensing, etc., of 
medicines (s. 5). District magistrates are to hold quaiteriy courts for applica- 
tions for licences. Applicants aire to give fourteen days' notice, which magistrate 
is to publish in newspaper (ss. 6-8). Magistrate is to hear objections and grant 
or refuse a certificate (s. 9) ; appeal to judge in chambers in case of refusal 
{s. 10) ; issue of licence by treasurer (s. xi). Restaurant and hotel licences 
may be granted by Governor in Council (ss. 12-15). Hotel licencees not to 
sell rum or any liquor on the ground fioor, or except to boarders and 
t6 persons taking a meal (s. 16). Licences to last for three months (s. 97). 
Premises connected with unlicensed place of entertainment or refreshment- 
house cannot be licensed except magistrate certify (s. 18). Licensed dealers 
to keep sale-books, and give sale notes in case of sales over one gallon 
(ss. 19, 20). Closing-time from 10 p.m. Saturday to 6 a.m. Monday ; week- 
day nights, 9 p.m. to 6 a.m. (s. 21). Licensed persons to have notices affixed 
outside premises (s. 22). Treasurer to furnish police with lists of wholesale 
and retail licences (s. 23). Licences to be hung up in premises (s. 24). 
Licensed person may remove on amended certificate (s. 25). Executor to 
have benefit of licence (s. 26). Auctioneers nuiy sell liquor on licence from 
treasurer (s. 27). 

SS. 28-43 ^^^ v^^^ penalties of these; s. 42 penalties selling liquor 
injurious to health; ss. 44-8 deal with inspection, etc.; s. 51 imposes a 
penalty of ^^50 on infringement of the Ordinance. Schedule D fixes the fees 
for licences as follows : off-licence for all liquors except rum in quantities not 
less than one reputed quart, ;^5 ; general licences from j£ao to j^i, accord- 
tog to locality ; restaurant licence, j£6 $s, ; hotel licence, ;f 10. 

Land Tkl, House Tax.— The Land and House Tax Consdidation 
Ordinance, 190 1 (No. 9 of 190 1), provides for the imposition and coUectiwi 

24 
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of the above taxes, and for the enforcement of payment. The rates 
imposed are as follows : — 

(i) /« Sf. Christopher and Nevis. — House lots above annual value 
o^ jQ^Si 4 V^^ ^^^' ^^ annual value; cultivated land, 3^. per acre; 
uncultivated land, td. per acre; on all land in any parish in St. 
Christopher where the rector is paid from public revenue, a further tax 
of IS, 6d, per acre on cultivated land. 

(2) In Anguilla. — On all land not included in the house lot, 
6d. per acre ; on every house lot of the annual value of jQZ^ 2 per cent 
on annual value. 

Oame. — Ordinance No. 14 of 1901 repeals Act No. 62 of St. Christopher, 
which required licences to be taken out to shoot game. 



(v) THE VIRGIN ISLANDS. 
Ordinances passed — 6. 

Taocinatioiii. — ^The Vaccination Ordinance, 1901 (No. 5 of 1901), enacts 
that district registrars or assistant registrars of births and deaths are 
at least once in each quarter to send return of births, etc., to the 
vaccinator. 

Xedioal Profefwion: Dentiats.— Ordinance No. 6 of 1901 enacts that 
it is within the competency of the general Legislature of the Leeward 
Islands to make laws in respect of: (a) the qualification of practitioners in 
medicine and surgery ; the practise thereof and the sale of medicine ; 
and (d) the qualification of surgeon dentists and the practise of 
dentistry. 



X. MEDITERRANEAN COLONIES. 

[Contributed by Albert Gray, Esq.] 

I. CYPRUS. 
Laws passed — 18. 

Oommnnities. — A Law intended to give effect to contracts of 
village communides (No. 7) provides that whenever at a duly convened 
meeting the majority of the householders then present decide to enter into 
any contract or obligation, the High Commissioner, if satisfied that it is 
for the benefit of the villagCi may authorise the Mukhtar and any one 
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member of the " village commission " to enter into the contract or obligation 
on behalf of the village. The Mukhtar of the village may sue or be 
sued on the contract 

Publie Vehioles. — Next follows (No. 8) a Law for the licensing of public 
vehicles, defined as vehicles drawn by one or more animals and ordinarily 
used for the carriage of passengers or goods, for hire. Presumably automobiles 
have not reached the classic shores of Cyprus ! 

Fireftrms. — Under previous Laws individuals may be prohibited firom 
possessing firearms. By Law No. 13 of 190 1, the High Commissioner may, 
if satisfied as to the good conduct of a person so prohibited, rescind the 
prohibition upon such conditions as may appear expedient. The person 
must give security for good behaviour for a period not exceeding three years. 

Irrigation. — ^The only section of a short Irrigation Law (No. 14) which 
need concern us is one which provides that when any irrigation work is 
threatened by any sudden danger, the officer in charge of the work may, 
by resort to the church bell, public crier, or other means, summon the able* 
bodied inhabitants to the rescue, on pain of a small fine. 

Shipping Dues. — A new mode of levying the shipping dues is provided 
by Law No. 17. The Law enacts that there shall be levied and paid upon 
goods, animals, and things imported or exported, charges " not exceeding " 
those stated in the schedules. These words would seem to open the door 
to differential treatment. 

Ezoise. — By Law No. 18 a tax called Zejriyye is abolished, and excise 
duties on distilled liquor are to be levied more on the English plan. 



2. GIBRALTAR. 

Ordinances passed—^. 

Sketohing and Photographing. — Military exigencies justify the prohibition 
of sketching and photographing in a place like Gibraltar. The Governor is 
authorised (No. 4) to make regulations fixing the conditions under which 
these pursuits may be indulged in. The other Ordinances are of a purely 
local or private character. 

3. MALTA. 
Ordinances passed — 7. 

Militia. — ^Authority is given for the raising and embodiment of a militia 
corps, as also of a corps of submarine miners in connection with the Royal 
Engineers (No. la). Most of the details as to the service of these corps are 
left to be regulated by the Governor. They may be disembodied by 
Proclamation of the Governor. 

The Sovereign. — ^An Ordinance (No. 6) substitutes references in local 
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laws to his Majesty for references to her late Majesty. The Interpretation 
Act, 1889, ought to have been adopted long aga 

Sanitary Law. — ^A curious short title is given to Law No. 17 of 1901, 
^riz. — " the Second Sanitary Law, 1900." It places under special supervision 
{vigilanga spedaie) the practise of medicine, surgery, veterinary art, i^iannacy 
and midwifeiy ; while a number of other trades, such as those of druggists, 
perfumers, barbers, colourists, confectioners, mineral water manufacturers, 
etc., are subject to supervision in respect of die public health. Licences to 
practise medicine and surgery are granted to those who have obtained 
tliplomas under the Impoial Acts, as also to those who obtain local 
diplomas. Like provisions apply to veterinary surgeons and apothecaries. 
As regards the latter, r^;ulations are made as to the sale <A poisons. They 
are required not to keep " imperfect, spoilt, or noxious medicines," and they 
must be guided by the British Pharwuuopaia in their preparations. 

As in the Imperial Act of 1901, licences are required to be taken out by 
midwives. 

Dentists and phlebotomists must be licensed by the Medical Board, and 
must have a diploma from the University, unless qualified under an Act of 
the Imperial Parliament. 

The supervision projected over the trades mentioned above, in the 
interests of public health, is interesting. The premises of barbers, con- 
fectioners, etc., may be inspected by the Medical Officers of Health. 

Ckuxier Pigeons. — ^A somewhat novel Law (No. 14) provides for the 
r^ulation of carrier pigeon lofts. The introduction into Malta of carrier 
pigeons is only permitted from those foreign countries with which his 
Majesty has made an arrangement " for mutual treatment of such birds." 
All carrier pigeon lofts must be licensed. The flying of carrier pigeons can 
only take place in such localities as are approved by the Government. 
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Divorce : incurable insanity not a ground for (North Dakota) .... 209 

remarriage after, time for (Minnesota) 209 

(North DakoU) 209 

(Wisconsin) 209 

residence for (Wyoming) 209 

Documents, authentication of (Basutoland) 305 

Dogs, registration of (Ceylon) 242 

wild (Queensland) 270 

(Victoria) 279-280 

destruction of (Province of Quebec) 336 

Drainage, inddeace of costs of (Province of Ontario). 333 

Dramatic compositions, copyright in (Germany) 190 

Drill in schools (New Zealand) 291 

Drugs and poisons, sale of (Lagos) 311-312 

Early closing, shops, of (South Australia) 275 

(Western Australia). Se^ Shops 288 

East Indian settlement, management of (British Guiana) 346 

Ecclesiastical law. See Church and Clergy. 

Education : amendment (Newfoundland) 340 

(Victoria) 284 

Bible, a daily class-book (Turk's and Caicos Islands) . . 350 

blind and deaf children, duty of parents (New Zealand^ . . 296 

Board of Education (Bahamas) 341 

(Turk's and Caicos Islands) . . . . 3So 

' boarding out children (Jamaica) 348 

boards, election (New Zealand) 292 

educational and charitable institutions (British New Guinea) 289-290 

expenses of non-elementary (England) 219-220 

factories and workshops (United Kingdom) .... 221-226 

rate payable (Trinidad and Tobago) 351 

— ^— (Turk's and Caicos Islands) 350 

schools, attendance of children (New Zealand) 296 

— children attending to satisfy head-teacher they have been 

vaccinated (New Brunswick) 328 

high schools (Province of Ontario) 334 

industrial (Jamaica) 348 

physical drill to be provided (New Zealand) . , . 291 

public schools (Province of Ontario) 334 

reformatory (Hong-Kong) 247-248 

salaries of teachers (New Zealand) 293 

truant schools (New Zealand) 296 

tuberculous teachers in, prohibited (New Mexico) . .212 

Scotland, in (Scotland) 220-221 

teachers, pensions for (Barbados) ....... 342 

tuberculous (New Mexico) . . . . . .212 

University of Toronto (Province of Ontario) 334 
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Egypt, decrees of 183-185 

Elections: corrupt practices at (Western Australia) 287 

election petitions, trial of (Newfoundland) 340 

Franchise Act, amendment of (Dominion of Canada) . . 322 

— Legislative Council, to (Mashonaland and Matabeleland) . . 305 

Parliamentary (Manitoba) , . 327 

(Tasmania) , 278 

voters, entry of claim (Province of Ontario) 329 

■■ voters in quarantine (South Australia) 272 

voting, exclusion of Indians (British Columbia) 324 

Emigration : Chinese, examination (Hong-Kong) 249 

coolie labour (British India) 235 

Employers' liability. See Master and Servant. 

Employment : accidents, prevention of (Italy) 203 

coolie labour in Assam (British India) 235 

employers' liability (Victoria) 289 

(Western Australia). See Master and Servant . 284 

factories, in (New Zealand) 297 

(United Kingdom) 224 

holidays (Italy) 203 

home-work in factories (United Kingdom) 225 

-_ hours of (New Zealand) 297 

housing of workmen (Italy) 203 

industrial arbitration (New South Wales) 262-263 

(New Zealand) 291 

• (Western Australia) 287-288 

injuries to workers, compensation (Western Australia) . . 286 

labour bureaus (United States) 210 

labour legislation (Introduction to Review of Legislation) . . .181 

labour ofiBce, institution of (Italy) 203 

labour union, discharging employee for joining (Illinois) . . .210 

miners, of, underground (New Zealand) 298 

mines, in (New South Wales) 266-267 

— ^— national insurance office against accidents (Sweden) .... 205 

national savings bank for workmen 203 

native labour touting (Natal) 303 

school, attendance of factory child at (United Kingdom) . . 224 

shops, in (Western Australia) 288-289 

— half-holiday, chemists' assistants (New Zealand) . . 292 

trade{disputes, jurisdiction of trade tribunals over (Germany) . 191-192 

trade unions (Western Australia) 287 

wages for boys and girls, minimum (New Zealand) .... 297 

women and children, of (Italy) 223 

Equity, fusion of, and law (Hong-Kong) 247 

Estates, administration of. See Administration of Estates. 

Evidence : authentication of documents (Basutoland) 305 

code of (Turk's and Caicos Islands) 349-3S^ 

execution of documents, authentication of (Basutoland) . . 305 

—^ (Natal) 301 

proclamations, judicial notice of (New Brunswick) .... 328 

— — — State laws and records (Commonwealth of Australia) . .251 
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Evidence : witnesses, attendance before Royal Commission (Western 

Australia) ......... 289 

. '• — revenue and liquor law proceedingpB, examinatioB of, on 

(New Zealand) 292 

Excise. See Revenue. 

Execution : attachment of debts (British Columbia) 323 

m capital sentences, of, to be in private (North Carolina) . « « 21 x 

process of civil (Commonwealth of Australia) .... 2$4r-2SS 

rape, for, to be in public (Arkansas) 211 

Executor: registration of unpaid shares in name of transferee, immunity 

(Victoria) 2^4 

Explosives : inflammable oils (Newfoundland) 340 

manufacture and sale of gunpowder (Hong-Kong) .... 24B 

powder magazines (British Columbia) 324-32$ 

Exports : Angora rams, duty on (Natal) 299 

gold, of, restrictions on (Transvaal) 30$ 

. inspection of (Tasmania) «... 278 

flax (New Zealand) 298 

Factories : boys and girls in (New Zealand) 297 

. consolidation of law of, and workshops (United Cngdom). . .221 

dangerous and unhealthy industries (Unked Kingdom) . . 223*224 

education (United Kingdom) ........ 224 

< employment (United Elingdom) 224 

-^— — "factory," definition of (New Zealand) 297 

.—^■«^— fire escapes, provision of (Province of Ontario) ..... 333 

health (United Kingdom) 223 

(Province of Ontario) 333 

(Province of Quebec) 337 

■ home work (United Kingdom) 22$ 

hours of work (New Zealand) 297 

-^— — ^- inspection of (United Kingdom) 22$ 

H legal proceedings for pfifence against Act (United Kingdom) • • 226 

— machinery, fencing (United Kingdom) 223 

work and wages, particulars of (United Kingdom) . • . « 22$ 

Family name, assumption of (Sweden) . 206 

Fertilisers and feeding stuffs (Jamaica) . 348 

Finance : Act (United Kingdom) 231-232 

■ loan by Treasury bills (Oueensland) 268 

Fire insurance. See Insurance^ Fire. 

Firearms : children under thirteen not to be in possession of (Tamania) . 278 

■ native chief, licence to keep (Natal) 303 

■ ■ prohibition against keeping, licence (Cyprus) 359 

■ sale of, licence (Ceylon) 241 

Fires, bush : precautions against (Antigua) 3S6 

(Western Australia) 287 

lighting in field of canes, penalty (Barbados) 342 

Fisheries : board (British Columbia) 32$ 

■ ■ bonus on canned and cured fish (New Zealand) < • , « « 292 
<— ^— Crown lands, appertaining to (Province of Ontario) « . • « 334 
oyster, regtdation of (Natal) 299 
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Fiaheries : protection of fish (St Vincent) . 35S 

regulation of (Jersey) . ^34 

Flax grading (New Zealand) 29^ 

Flogging : sanction of Governor (St. Lucia) 354 

,1 I Supreme Court may order in certain cases (Hong-Kong) ... 247 

Food and drugs, adulteration (Natal) 302-303 

Foreign companies (Italy) 198 

■ insurance companies (Germany) ^94 

religious orders, exclusion of (Jersey) 234 

Foreshore: leases of (Hong-Kong) 248 

sea bed and (Straits Settiements) • 243-243 

Forests (Northern Nigeria) 3^^ 

Forfeiture of leases, relief (New South Wales) 265 

Foxes, close time for (Newfoundland) 34o 

France, legislation of 185-187 

French treaties (Newfoundland) 339 

Friendly societies : registration (New South Wales) 266 

Frontier district, regulation of (British India) 239 

Force, West African (Gold Coast) ....... 310 

(Sierra Leone) -314 

(Southern Nigeria) 3^6 

I murderous outrages (British India) 240 

Fruit,, packing and sale of (Dominion of Canada) 322 

Fugitive offenders (Orange River Colony) 3^8 

(South Africa) 304-305 

(Transvaal) 306 



Game : licence to shoot (St Christopher and Nevis) 35^ 

■ regulations as to (Province of Quebec) 33^ 

Gaming : automatic or penny-in-the-slot machines (United States) . . 209 

betting-houses, suppression of (Transvaal) 3^7 

prohibition of, by promoter of sports by advertisement (Victoria) 284 

billiard rooms, minors not to frequent (Minnesota) .... 209 

-«— — card-playing at other than private residences (Texas) . 209 

— — ~^^- inspection of gaming places by sheriff (New Mexico) . 209 

lotteries, prohibition of (Bahamas) 34i 

^-»— raffles at charitable bazaars, legalising (Dominion of Canada) . . 322 

-^-*— renting premises for (Arkansas) 209 

— — wagering contract in stocks or commodities (Massachusetts) . 209 

Gaols. See Prisons. 

General Assembly (Egypt) 183 

Germany, legislation of 187-194 

Gifts for public purposes exempt from death duties (New Zealand) . .291 

Gold buying, licence (Victoria) 284-285 

— - exportation of (Transvaal) 3^5 

— — fields, rating for public improvements (New Zealand) .... 293 
Goods, importation of '* folded woven goods " (Northern Nigeria) . 319 

Government, organisation of departments (Province of Quebec) . 335-33^ 

Governor: salary of (Victoria) 279 

Gunpowder : manufacture and sale of (Hong-Kong). See Explosives . 248 

as 
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Hand>in.Hand Fire Insurance Company (British Guiana) .... 346 

Harbour. See Ports and Harbours. 

Health (Public) : adulteration of food and drugs (Natal) .... 302-303 

— — — — of wine (Italy) 203 

— authority, Govemor-in-Coundl to be sanitaiy (St. Vincent) 3S4-'3S5 

^-*— — bakeshops, sanitation of (British Columbia) 326 

barbers' shops, regulation of (United States) 212 

— ^— supervision of (Malta) 360 

board of health, constitution of (Natal) 302 

— ^— ___ (Province of Quebec) . 33^33^ 

(Transvaal) 306 

-*— — i— bubonic plague (Western Australia) 288 

— — ^— . cons(^dation of law as to (Hong-Kong) 247 

contagion, prevention of communication (Kansas, Montana, New 

Hampshire) 211-212 

— — corpses, infectious, embalming of (United States) .212 

drainage (Province of Ontario) 333 

— — epidemics (Natal) 302 

(Province of Quebec) . 337 

— — extra municipal districts, sanitation in (Province of Ontario) . 333 

— — factories, in (New Zealand) 297-298 

(Province of Ontario) 333 

(United Kingdom) . . . ^ ... 223-224 

hospitals, consumption, distance from dwelling-house (Province of 

Ontario) 33' 

improvements in (British Columbia) 326 

— ^ isolation (England) 230 

— ii— -^— — provision of (Natal) 3<^ 

infection, prevention of communication (Kansas, Montana, New 

Hampshire) 211-212 

— — - infectious materials (New Zealand) 298 

isolation hospitals (England) 230 

— — lepers, asylums for, and regulations (Ceylon) .... 240-241 

(Trinidad and Tobago) 352 

detention in asylum (Straits Settlements) .... 244 

medical o£Bcers, powers of (Province of Ontario) • 33^ 

medicine, practice, supervision of (Malta) 360 

midwives, licences for (Malta) 3^ 

milk dealers (Vermont) 212 

notice on door of infectious or contagious disease (North-West 

Territories) 328-329 

nurses, registration of qualified (New Zealand) 291 

physical education, drill (New Zealand) 291 

quarantine (British India) 236 

(Mauritius) 246 

(New Zealand) 298 

schools, tuberculous teachers in, prohibited (New Mexico) .212 

shearers' accommodation (New South Wales) 266 

shops, in (Province of Ontario) 334 

— «— smoking by minors under sixteen prohibited (Prince Edward Island). 

510^ Smoking t • • • 33S 
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Health : trades, supervisioD of certain (Malta) 360 

vaccination, children entering a public school, to prove (New 

Brunswick) 328 

— — compulsory, of natives in labour districts (Transvaal). . 306 

conscientious objection (New Zealand) .... 298 

— (South Australia) 275 

returns of births for purposes of (Virgin Islands) . 358 

Highways : dosing where dangerous (Montserrat) 357 

improvenlents (Province of Ontario) 333 

— «— > intermunicipal roads (British Columbia) 326 

' overseers (Prince Edward Island) 335 

repairs to (Province of Ontario) 332 

road boards (Natal) 301 

— ^ tolls on (Province of Ontario) 333 

way wardens, appointment of (St Vincent) 355 

Holidays. See Public Holidasrs. 

Homesteads, agricultural (Queensland) 269-270 

Hospitals : consumption, distance from dwelling house (Province of Ontaria) . 331 

improvements in (British Columbia) 326 

-^— — isolation (England) 230 

■ provision of (Natal) 302 

" House ": definition of (Southern Nigeria) 318 

tax (St Christopher and Nevis) 357 

Human Leopard Society (Sierra Leone) 31$ 

Husband and wife : deserted wife, maintenance of (British Columbia) . 324 

desertion of wife or neglect to maintain (Victoria) 279 

— — divorce. See Divorce. 

— ^-.^_ marriage. See Marriage. 

— — -^— — married women, property (Bermuda) 343 

— — ^— — — «- wife beating, punishment for (Delaware) .211 

Illegitimate children : maintenance of (Victoria) 279 

— — succession and descent of (United States) . .210 

Immigration : Chinese (New Zealand) 291 

fund (Trinidad and Tobago) 3SI 

— ^-^— Indian, provisions as to, extended to Zululand (Natal) . 299 

— (Introduction to Review of Legislation) 177 

restriction on (Conunonwealth of Australia) .... 2S9-261 

—— — ^ Pacific Island labourers (Commonwealth of Australia) 258-259 

Imperial loans, priority (Trinidad and Tobago) 351 

Income tax (Victoria). 52r/ Taxation 284 

Incorporation of towns in territorial districts (Province of Ontario) . . 333 

Indecent assaults (Hong-Kong) 246-247 

Indemnity Act (Natal) 301-302 

Indeterminate sentences (United States) 212 

Indians, exclusion of, from register of voters (British Columbia) . 324 

Industrial arbitration (New South Wales) 262-263 

■ conciliation and arbitration (New Zealand) 293 

(Western Australia) 287-288 

law (Italy) 195 

schools Qamaica) 348 
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Infants And see Children : 

billiard rooms, not to frequent (Minnesota) 209 

— — — firearms, not to be in possession of, where under thirteen (Tasmania) 278 

— — life insurance by (Queensland) 269 

— ^ tobacco, sale of, to (Bermuda) 343 

— — ^— (Prince Edward Island) 33S 

trading by (Italy) i95 

Inflammable oils, keeping of (Newfoundland) 34^ 

Inquests, holding of, by magistrates (Orange River Colony) .... 3^ 

(Transvaal) 305-306 

Inquiry, commissions of (Northern Nigeria) 3^9 

Courts of (British Empire) 217 

Insolvency, law of (Orange River Colony) 1 . . 308 

Insurance : accidents to workmen, national office (Sweden) .... 20$ 

contracts (Italy) 200-201 

fire, Hand-in-Hand Insurance Company (British Guiana) . . 346 

— — ^ life companies, amendment (Newfoundland) 34^ 

— ^— minors, by (Queensland) 269 

^.^_ regulation of (Queensland) 269 

-.i.— ^^ supervision of private (Germany) I93 

— ^— ^- " unearned premiums ^ (Province of Ontario) . . 33^ 

Interdicts, jurisdiction to grant (Orange River Colony, Transvaal) . 304 

Interpretation (Commonwealth of Australia) 250-2$ i 

terms of (Ceylon) 241 

Intoxicating drugs, opium, importation of (New Zealand) . . . 292 

regulation of traffic in (British India) . .237 

-^— liquors : brewing only to be carried on in established breweries 

(Orange River Colony) 3^9 

excise duty on (Natal) 3°^ 

licences (Jersey) 234 

(Turk's and Caicos Islands) 349 

brewers' colonial ale licences (South Australia) . 275 

clubs, for (Natal) 3a>-3oi 

fee for (Montserrat) 3SM57 

"high licence" (United States) .... 210 

limitation of (New Jersey) 210 

publicans and billiard (Falkland Islands) .32^ 

prohibition, bona fide transactions (Prince Edward Island) . 335 

sale of, children, to (United Kingdom) . 226-227 

coloured persons, to, prohibited (Transvaal) . 3^7 

hours for (Province of Quebec) .... 33^ 

local option (United States) . 209-210 

__ _ —....-.... minor remaining in place where intoxicating 

liquors sold, a misdemeanour (Utah) . .210 

regulating (Natal) 300-301 

.*— __ (Newfoundland) 34o 

(St Christopher and Nevis) . -357 

(United States) .... 209-210 

\ (Western Australia) .... 289 

wine (Germany) ^^7 

Introduction to Review of Legislation ^7^ 
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Irrigation : sowing of maize during low Nile (Egypt) 1S4 

sudden danger, summoning inhabitants (Cyprus) .... 359 

works (Ceylon) 241 

Isle of Man, sununary of recent legislation in 233 

Italy, legislation of 195-203 

Judicature : additional judge (Western Australia) 287 

administration, estates, of. See Administration of Estates. 

' _ justice, of (British Honduras) 346 

(Falkland Islands) 320-321 

— ^— appeals (Ceylon) 242 

(Egypt) 185 

r- (Natal) 301 

___ (Province of Ontario) 330 

clerks, appointment of (Newfoundland) 340 

commissioners, issue of judicial warrants to (Southern Nigeria) . 317 

conflict of jurisdiction (Egypt) 183 

criminal procedure (Trinidad and Tobago) 352 

defendant about to quit colony (British Guiana) .... 346 

— ^— definition of terms (Ceylon) 241-242 

District Court judges, salaries of (Newfoundland) .... 340 

enquiry, commissions of (Northern Nigeria) 319 

foreigners, jurisdiction over (British Guiana) 346 

~— fusion of law and equity (Hong-Kong) 247 

■ imprisonment (Egypt) 184 

— i^— -^ interdicts (Transvaal, Orange River Colony) 504 

jury, majority verdict (Colorado, Missouri) 211 

juries (Denmark) 183 

^— «-*— magistrates (Natal) 301 

-_«- __ Courts (Orange River Colony) 304 

— — (Transvaal) 304 

resident (Orange River Colony) 308 

" — native Courts (Southern Nigeria) 317-318 

— — oaths, affirmation in lieu of (British Honduras) 347 

form of (Newfoundland) 340 

outlawry in dvil proceedings (Hong-Kong) 247 

— — petty civil Courts, procedure in (Trinidad and Tobago) . 352 

— ^ police magistrates in Yukon Territory (Dominion of Canada) . 322 

— — — — procedure (New South Wales) * . 262 

— — of Law Courts (Sweden) 204 

— — — quarter sessions, abolition of (Newfoundland) 339 

— — salary of Chief Justice, reduction (Queensland) 267 

— — District'»Court judges (Newfoundland) 340 

— ^-^— __ judges of Provincial Courts (Dominion of Canada) . 322 

service by registered letter (North Dakota) 211 

of writ of summons (Ceylon) 244 

— — — summary jurisdiction (Province of Ontario) 331 

(Trinidad and Tobago) 352 

-^— — - Supreme Court (Ceylon) 242 

(Natal) 300 

— — *- telegraph, transmitting summons, writ, or order by (Wyoming) . .211 
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Judicature : trial by jury (Falkland Islands) 321 

(Trinidad and Tobago) 3SI-3S3 

trial without jury (Gambia) 3^ 

speedy (Bennuda) 343-344 

Jurors, selection of, by magistrates (Bermuda) 344 

Jury, consolidation of law as to trials by (Trinidad and Tobago) 3V'3S^ 

three-fourths majority verdict (Colorado, Missouri) . .211 

trial by (Falkland Islands) 321 

trial without (Gambia) 3io 

I speedy (Bermuda) • 343 

Justice, administration of. S^ Judicature. 

Khedivial family (Egypt) i^S 

Labour. See Employment 

Land : agricultural, purchase of (Queensland) 270 

acquisition of, for military purposes (Sierra Leone) . • 3U 

— ...^ for public purposes (Commonwealth of Australia) 25^257 

(Gambia) 3^ 

for settlement (Tasmania) 278 

alienation and concessions by ex-Government, avoidance of 

(Transvaal) 306-308 

bank (Queensland) 267 

ConsoUdation Act (Victoria) 280 

^— conveyancing amendment (New South Wales) 265 

— Court, New Territories (Hong-Kong) 248 

Crown, of. See Crown Lands. 

customary Malay tenure (Ceylon) 243-244 

-^» dual ownership of (North-Westem Provinces and Gudh) . .23^ 

grants of, to volunteers (Province of Ontario) 329 

improvement (Straits Settlements) 243 

Malacca customary lands transfer (Straits Settlements) . .243 

Maori, alienation of (New Zealand) 295-294 

military purposes, acquisition for (Sierra Leone) . • 3'4 

mortgages of, statutory form for (New Zealand) .291 

native (New Zealand) 294 

occupancy rights (British India) 238 

possession of, recovery of (Tasmania) 277-278 

registration (Northern Nigeria) 3^7*3^9-3^ 

regulation (Victoria) 3^ 

■ revenue (Bombay) .237 

(Burma) 239 

(North-Westem Provinces and Gudh) .238 

Rhodes Trust (New Zealand) .290 

settlement, aid to (New Zealand) 293 

tax (St. Christopher and Nevis) 357 

— ^— -i^ tenure and revenue (Bombay) ....,..• 237 

titles, cancellation of fraudulent entries (Province of Ontario) . . 33^ 

valuation of (Jamaica) .349 

Landlord and tenant : covenants to pay taxes on assessment for local im- 
provements (Province of Ontario) . • • • • « • 33' 



INDEX TO REVIEW OF LEGISLATION. 379 

PAGE 

Landlord and tenant: diatroM for rent, exemption of bedding, tools, etc 

(Tdnidad and Tobago) 352 

......... ........ lease, relief against forfeiture (New South Wales) . 295 

....... recovery of possession of tenements (Tasmania). . 277 

Larceny (England and Ireland) 218 

— (Introduction to Review of Legislation) 178 

——— pmdial (Jamaica) 349 

Laundries : exemption of certain, from Factories and Workshops Act (United 

Kingdom) 222 

Leases : forfeiture, relief against (New South Wales) 265 

-— *— pastoral, of Crown lands (Queensland) 269-270 

— — — recovery of possession of premises (Tasmania) 277 

Lectures, copyright in (Germany) .189 

Legal practitioner, recovery of costs (British Guiana) 34S 

Legislation : initiative (United SUtes) 207 

—^ Introduction to Review of 176-181 

■ referendum (United States) 207 

restriction of» in United States (United States) .... 207-208 

Legislative Council, election of (Mashonaland and Matabdeland) . • 305 

_ ___ _.._ (South Australia). See Elections . 272 

Lepers : asylums for, and regulations (Ceylon) 240-241 

..-...-. (Trinidad and Tobago) . .352 

^— — *— detention in asylum (Straits Settlements) 244 

Libel : amendment of law, and slander (Hong-Kong) 247 

— *— — defamatory, criminal law (New Zealand) 296 

— — — library, libellous matter in book kept in public (England and Ireland) 227 
«— — notice of action, correction of article (North Carolina) . .211 

one action only bringable in same county (Pennsylvania) . .211 

Libraries : libellous matter in book kept in (England and Ireland) . .227 

Licence : liquor. See Intoxicating Liquors. 
— ^-— ^ pearls and mother-of-pearl shell, for sale of (South Australia) . 275-276 

— ^— - produce dealers, for (Jamaica) 348 

Licensed victuallers, "brewers' colonial ale licences " (South Australia) . . 275 
Lien, mechanics' and wage-earners' (Prorince of Ontario) .... 331 

Life insurance : companies (Newfoundland) 340 

___ .__ foreign (Germany) 194 

— -^— — regulation of (Queensland) 269 

...^-. supervision of private (Germany) .... 193-194- 

— — minors, by (Queensland) 269 

'' unearned premiums " (Province of Ontario) 332 

Light and air : acquisition of right to (Western Australia) .... 289 
Limitation of actions (Province of Ontario) 330 

■ ^— ^ commercial matters, in (Italy) 202 

Liquors. See Intoxicating Liquors. 

Loans for public works. See Public Works. 

Local government : expenses of Royal visit (New Zealand) .... 298 



(Queensland) 
(South Austialia) 



loans for public works (New Zealand) 
municipality of Johannesburg (Transvaal) 
parochial boards (Jamaica) . 



271 
276 

293 
304 
348 
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Local government : rates, interest on unpaid (Queensland) .270 

town councils (Gold Coast) .310 

town government (Grenada) -353 

^— ^— ' wardens of districts, appointment of (St. Vincent) . 355 

Local option (Jersey) .^34 

(United States) 209-210 

Locusts (Natal) 299 

London Missionary Society (British Guiana) -345 

Lotteries, prohibition of (Bahamas) -341 

Lynching, vacating office of sheriff (Indiana) 210 

Machinery, certification of persons in charge of (New Zealand) . .292 

Magistrates. See Judicature. 

Maori antiquities, purchase of (New Zealand) .291 

lands, alienation (New Zealand) ^3^294 

Marine Court of Enquiry (Newfoundland) 339 

Marriage : first cousins, between (Pennsylvania) 209 

insanity and epilepsy as impediments to (Louisiana) ... .209 

■ maintenance of wife and children (Victoria) 279 

registry of (Southern Nigeria) 317 

— ^— special licences for, and solemnisation (Transvaal) . . • 3^5 

written contract (New York) 209 

Married women. See Husband and Wife. 

Marsupials (Queensland) 270 

Master and servant : common employment, doctrine of (Colorado) . .210 

.__ , compensation for injuries (Western Australia) . . .286 

.^__ employers' liability (Victoria) 284 

-^—^ ._ servant with wages advanced leaving employment (Province 

of Ontario) 33© 

Matches, duty on (Jamaica) 347-34^ 

Maternity boarding house (British Coliunbia) 32s 

Meat, production of, encouragement (Queensland) 270 

Medidne: misconduct of subordinates in Civil Medical Department (Hong- 
Kong) 2^7 

— — practice of, and surgery (Jersey) 234 

' qualification of practitioners, regulations as to (Virgin Islands) . 35^ 

— — supervision of practice of (Malta) 3^ 

Merchandise Marks Acts, folded woven goods (Northern Nigeria) - 3^9 

Merchant shipping : casualties, enquiries into (Dominion of Canada) . 322 

■' deck cargoes of timber spars (Dominion of Canada) . 322 

■ ■ dues (Cyprus) '^V) 

— ^— masters and engineers, engagement of (Hong-Kong) . . 249 

unseaworthy ships, survey and detention of (Mauritius) . 245 

■ wrecks (St. Lucia) 354 

Merchants, obligation to keep books (Italy) I95 

who are (Italy) 19S 

Midwives, licences for (Malta) 3^ 

Military pensions (Dominion of Canada) 3^^ 

' (New Zealand). See Army 296 

" purposesi acquisition of land for (Sierra Leone) • .314 
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NOTES. 

Mr. OhalmAn on OodiiloattoiL— In an address on Codification recently 
delivered by Mr. Chalmers before the American Bar Association he tells 
us how he went to work with his successful codifications of mercantile law. 
"The idea," he says, "was suggested to me by my experience of the 
working of the Indian codes, particularly the Indian Penal Code of i860. 
I therefore set to work to frame a digest of the law on the lines of an 
Indian code, and published it as a text-book. The frame of an Indian 
code is as follows : First of all the general propositions are stated in section 
as in an ordinary statute. Qualifications which in an ordinary statute are 
inserted as provisoes are called and drafted as ' exceptions.' If the proposi- 
tions involve any complication, they are followed by illustrations which are 
part and parcel of the Act itself. This is a peculiar feature of Indian 
legislation, which owes its origin to Lord Macaulay. It works well in India, 
where law has to be administered largely by judges and advocates who are 
not trained English lawyers. But I do not think it is a good precedent 
for legislation elsewhere, for it holds out almost irresistible temptations 
to loose thinking and loose drafting. When, as often happens, the draftsman 
comes across a proposition which it is difficult to formulate, he is apt to 
frame it in terms which are not accurate, and which have to be controlled 
and modified, instead of being merely explained by illustrations. But the 
illustrations can hardly be exhaustive, and then difficulties of interpretation 
arise in practice. For a preliminary digest, however, the Indian code form 
is a very convenient one. You see at a glance the tests and proofs of 
abstract propositions. When I had examined the English reported cases, 
and roughly digested them, I found what any student of the common law 
would expect. On some points, and not always on important points, there 
was a plethora of authority. On other points authority was wanting, or 
spoke with an uncertain voice. A good many propositions in the digest 
had to be qualified with a * probably ' or ' perhaps.' As Lord Macnaghten 
had pointed out in a recent case, the more obvious a proposition of law 
may be, the more difficult it is to find direct authority for it. It is not 
litigated, and it is assumed rather than stated in the reported judgments." 
To solve these doubts and to fill up these lacunae Mr. Chalmers had to 
have recourse to American decisions and to the Continental codes and 
text-writers. Here the essential unity of the law merchant in all countries 
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is a great aid to its codification. Fiist principles, too, emerge more clearlj 
from a comparison of other systems. 

Ftesent Trend of Opinion. — " I hardly know," he goes on, " the trend 
of opinion in the States, but in England I think you may say that mercantile 
opinion is in favour of codification, while legal opinion is rather against 
it. Perhaps, then, I may briefly examine the arguments for and against 
codification from the English point of view. The mercantile view is this : 
' Law is made /^lawyers, but not /^r lawyers ; it is made for laymen, who have 
to regulate the conduct of their business in accordance with the rules laid 
down by the law.' A man of business, in effect, says to the lawyers : * Leave 
me fi'ee to make my own contracts, but tell me plainly beforehand what 
you are going to do if I don't make a contract, or if I fail to express it 
intelligibly. If I know beforehand exactly what you lawyers are going to do 
in a given case, I can regulate my conduct accordingly. All I want to 
know is exactly where I am ' ; and to avoid litigation our great mercantile 
judges have always kept the mercantile position in view. The lawyer is 
thinking — first, of the interests of his own particular client ; and, secondly, 
of the nice and exact application of precedents to the particular case he 
is arguing. The fact that a decision,- equitable in itself, may introduce 
uncertainty and difilculty into thousands of other commercial transactions 
is a matter outside his purview, and with which he does not concern himsel£ 
The lawyer, too, is apt to forget that he sees mainly the pathology of 
business ; its healthy physiological action is a matter outside his professional 
experience." Mr. Chalmers effectually explodes the common fallacy that 
codification petrifies the law or destroys its elasticity ; he also points out that 
legislation as a means of making the law is both speedier and cheaper than 
litigation. The English law of negotiable instruments took about a hundred 
and fifty years to develop. Its main principles were worked out by about 
two thousand decisions, and, taking a moderate estimate, the taxed costs of 
this litigation must have cost the parties about two million dollars. Judge- 
made law has certainly great merits, but cheapness is not one of them. 

Eleetrioity and its Pnrveyon.— << We make of Nature's giant powers the 
slaves of human art." And electricity is one : but this giant is still only half- 
tamed. In a recent case in the Supreme Court of Canada (Royal Electric 
Co. V. Hev/) the wife of an hotel-keeper told him something was wrong with 
one of the incandescent electric lamps in the place. The husband, going 
to examine it, touched the lamp, and was struck dead by an electric shock. 
How the deadly current on'ginated — ^whether it was from the wire being 
imperfectly insulated or from leakage caused by the dripping of rain or by 
contact with another company's " live " wire running close by — was involved 
in mystery ; the experts were all at fault, but the Court held that it was a 
matter of indifference — ^legally speaking — how the current originated. The 
supplying company must be held responsible in damages under any 
circumstances. ''They deal," said the Court, ''in a commodity of a 
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recognised dangerous character, the control of which is a matter of technical 
knowledge and experience and entirely uncomprehended by the general 
public. When a company like the appellants', organised under the name 
^^ of an electric company, hold themselves out to the public as dealers in and 
suppliers of that commodity for gain, and make contracts with private 
individuals for furnishing light or power over a system constructed and 
controlled by themselves, they are bound to deliver it in a form and under 
conditions of safety for the person and property for whose use the 
i:c:j! company charge and receive compensation, and they are also bound in 
^ i the discharge of their part of the contract to a supervision and diligence 
^^ proportionate to the peculiar character and danger of the commodity 
^^ in which they deal." A similar liability has been recognised in a 
^. number of American cases : McAdam v. Central Royal Electric Co. 
U (6 Amer. Elect. Cas. 348) ; McLaughlin v. Louisville Electric Light Co. (ibid.^ 
ne: 255); Emnis v. Gray {New Yorh Sup. Co. [1895], 325); Giraude v. 
■m Electric Improvement Co. of San Jose (5 Amer. Elect. Cos. 318). The 
xi: English common law goes further. Even summa diligentia does not 
Gi satisfy it. The evoker of this terrible force must safeguard it at his 
L!ti peril. Now — since the Electric Lighting Acts of 1882 and 1888 — ^he 
m flashes his lightnings under the »gis of statutory authority ; and the Acts 
^ nowhere define his liability, but on principle he cannot be bound to less 
care than is commensurate with the power he wields. 

Legal Eduoation in Oenoany. — ^Those who are interested in the larger 

aspects of legal education may read with profit the chapter in Dr. Paulsen's 

DieDeutschen Universitdten on legal education in Germany, and an article 

in SchmoUer's Jahrbuch fur Gesetzgebung by Heinrich Waentig on " Die 

^ Amerikanischen Law Schools und die Reform des Rechtsunterrechtes 

1^: im Preussen." Dr. Paulsen explains the scientific basis of German legal 

; r training ; and adverting to the substitution of the study of the Civil Code 

^^ for the Pandects, he thinks the result will be to bring '' die soziologische 

und sozialpolitische Betrachtung, gegeniiber der rein formalistichen oder 

]^ rein historichen, roehr in den Vordergrund." Herr Waentig's article con- 

/. templates much larger changes. It expresses admiration for the practical 

side of American law instruction — the so-called inductive method introduced 

in 1872 by Professor Langdell at the Harvard Law School. Some features 

of the German legal education are admirable. The student's knowledge 

need not be scrappy and disjointed. The best manuals, even for cramming 

purposes — ^such as Bender's Juristiche Repetitorien und Examinatorien — are 

excellent specimens of intelligent condensation. But the instruction is 

apt to be remote from actuality. The most enlightened modem law teachers, 

such as Ihering and Stammler, have shown their sense of this by compiling, 

for the use of their students, collections of cases. 

Siie of Btatates. — Our endeavours to bring about uniformity in the size 
of Colonial Statutes and Ordinances have not been fruitless. There is still, 
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however, much room for improvement. Mr. Albert Gray writes with respect 
to the size and shape of the Ordinances of Lagos : '' The protest made in 
this Journal (N.S., No. VI. p. 593) so long ago as December, 1900, 
against the unmethodical manner in which the Ordinances of Lagos are 
issued has as yet had no effect. Of the fifteen Ordinances, five are on 
paper of foolscap shape, two different sizes and qualities of paper being 
used; and seven are on latge octavo (three have not come to hand)." 

Erenoh Translationi of Bngliih Law Books.— Two distinguished 
professors of law, M. Paul Lebours-Pigonniere, of Rennes, and M. Levy- 
Ullmann, of Lille, have projected a very useful undertaking. They Intend 
to publish a series of French translations of some of the chief English law 
books, to form part of a series entitled Bibliotkique de Droit privS iiring^rcj 
similar in plan to MM. Tze and Brucard's Bibliothique internationale de 
Droit Public^ published by Giard & Briere, of Paris. In a communication 
which we have received on the subject, one of the editors remarks : " The 
development of comparative legislation has reached a point at which it is 
no longer possible to be content with the reading of the Codes or texts 
of Sututes." 

The Sight of Pre-emptioiL— Professor Todaro da Gallia has sent us 
a copy of a supplement to his translation of the Monten^rin Civil Code. 
Originally adopted in 1888, the Code has been modified in some respects, 
and in '* la seconda edizione del Codice generale dei Beni del Montenegro " 
is printed a translation of the additions or changes made in 1898. Very 
remarkable are the provisions as to the right of pre-emption of land. Every 
owner may sell his field or house, but subject to a right of pre-emption, in 
the first instance, by the members of his family to the sixth degree; next by 
the neighbouring proprietors settled in a viliagio where the property is ; then 
the inhabitants of that viliagio who are not owners of adjacent lands ; fourthly 
adjacent proprietors not settled in the viliagio ; and, lastly, all other members 
of the tribe not included in these classes. Should the seller try to evade 
the exercise of the right by naming an excessive price, the person entitled 
to the right of pre-emption may ask that any sale to his detriment be set 
aside as a nullity, and may acquire the property at its true price. Those 
who are privy to the fraud will be held liable in damages. A foreigner 
cannot, with rare exceptions, own landed property in Montenegro ; if he is 
owner, he does not become entitled to this right of pre-emption, which by 
its very nature belongs only to Montenegrins. The whole chapter is in- 
structive and interesting, as showing the bulwarks which must be erected if 
a primitive institution is to survive in modem society. 

Eemnneration of a Cknunisiioner. — ^A nice point of constitutional law was 
lately decided in Tucker v. The King by the Exchequer Court of Canada 
on a demurrer to a petition of right. The suppliant, a barrister by profession, 
was appointed a Commissioner to investigate and report upon alleged 
improper conduct by an officer of the Crown, He conducted the enquiry, 
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and reported accordingly, and claimed remuneration for his services. The 
appointment was made under chap. 115 of the Revised Statutes, which 
authorised a Minister of the Crown to appoint an officer to investigate 
and report. No provision was made for payment of salary or remuneration. 
The facts are in some respects like those in The Queen v. Dautre (9 A.C. 745). 
The Court distinguished them on the ground that the right to remuneration 
depended not on employment as a barrister or advocate, but on appoint- 
ment as a Commissioner. There might have been, it was said, a claim 
to remuneration if the appointment had not been made under the Statute. 
" But here the appointment was made under a Statute in which there is no 
provision for compensation for any service that might be rendered by the 
Commissioner." He must be taken to have relied upon the good foith and 
honour of the Crown. 

Comparative Legiilation in Italy. — We have received from Professor 
Todaro, of Palermo, an interesting paper on '^Lo Stato degli Studii in 
Legislazione Comparata in Italia." Incidentally the author throws light 
on the progress which the study of comparative jurisprudence has made 
elsewhere, and he points out that in almost all the chief European 
universities chairs of comparative law, general or special, exist In Italy 
power has been given to create chairs of comparative jurisprudence; 
and in the universities of Palermo and Turin such chairs exist. The 
professor prints a scheme which has been submitted to the Chamber of 
Deputies for the formation in connection with the Ministry of Justice 
of an office of comparative legislation. Its main business will be to 
follow the course of legislation in Italy and abroad, and to collect and 
co-ordinate the laws and codes of different scales. One serious duty is 
to be imposed on this office : it is to issue certificates as to the existence and 
contents of Italian and foreign laws. The certificate is to have ''forza 
probante in giudizio," in the absence of proof to the contrary. The project 
has at least the merit of boldness. 
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